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VIDEOTAPED ORAL DEPOSITION of J. MARK PALMER, M.D.,
produced as a witness at the instance of the Plaintiffs,
and duly sworn, was taken in the above-styled and numbered
cause on the 30th of August, 2007, from 3:20 p.m. to 7:07
p.m., before Dawn A. Tooke, CSR, in and for the State of
Texas, reported by machine shorthand at the offices of
Fraley & Fraley, 901 Main Street, Suite ©300, Dallas,
Texas, pursuant to the Texas Rules of Civil Procedure and

the provisions stated on the record or attached hereto.
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THE VIDECGRAPHER: OQOkay. We are here for
the deposition of Mr. Mark Palmer in Clifton and Clifton
versus Lee. The date is August the 30th, 2001. The time

is 3:20 p.m., and we are on the record.
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THE WITNESS: The date is wrong. He said
2001.

THE VIDEOGRAPHER: Oh, I said 2001. I'm
sorry. August 30, 2007. Excuse.

{The witness was sworn.)




PROCEETDTINSGS

2 J. MARK PALMER, M.D.,

3 having been first duly sworn, testified as follows:

4 EXAMINATION -

5 BY MR. NOTEBOOCM:

6 Q. Would you please state your name.

7 A, Mark Palmer.

8 Q. Dr., Palmer, my name is Chuck Noteboom, and we'wve
9 had the occasion to meet on -- we've met two other times
10 prior to today; is that correct?

11 A. Yes, it is.

12 Q. And do you have a patient by the name of Douglas
13 Greg Clifton?

14 A. Yes, I do.

15 Q. And when did -- when did Mr. Clifton first come
16 to you, Doctor?

17 A. As a patient in May of 2005.

18 Q. Okay. And previous te that, had you seen one of
19 his children?

20 A. Yes, I had.

21 Q. And when you saw him in May of 2005, would you
22 tell the jury what your cbservations were?

23 A. He stated to me that he was having some

24 hoarseness, that he had some problems with hoarseness

25 intermittently in the past. He'd had some previous




1 surgery earlier in the year, and when I examined him in

z the office, he had a mucosal defect on his —-- I believe it
3 was his left vocal cord that I presumed at the time was

4 from the site of the surgery. -

5 Q. Were you surprised that he had had surgery?

o A. I don't remember being surprised. He said he

7 had a lesion that had been removed and he had not regained
8 his voice after the surgery.

9 Q. You felt -- did you feel like the surgery was

10 the appropriate treatment?

11 MS. FRALEY: Objection; form.

12 A. I really didn't know at the time whether

13 surgery -- whether the surgery was indicated or not. All
14 I had was a patlent that had hoarseness after surgery.

15 Q. Did you recommend on that wvisit that he seek the
16 services cf an attorney?.

17 A. No, I did not.

18 Q. Did you recommend con a later visit that he seek
19 the services of an attorney?

20 A, No. I don't remémber doing that.

21 Q. Did you tell him that you thought that surgery
22 in his particular case was inappropriate-?

23 a. No. I don't remember telling him that.

24 Q. Did you tell me that?

25 A. I don't think I did.




Q.
A,
Q.

since I've visited with you?

Q.

Who's your insurance carrier?
Texas Medical Liability Trust.
Who -- did Texas Liability Trust talk to you

MS. BAILEY: I will let you answer "yes" or

Yes.
Are you a defendant in this lawsuit?
No, I'm not.

And on how many occasions did somebody from

-- did they come to ycu from the point of view of

representing Dr. Lee or did they come to you from the

point of view of representing you?

A,

They -- I contacted Texas Medical Liability

Trust in anticipation of this deposition.

Q.

Okay. And when did you start anticipating this

depeosition?

file that

A

Q.

1
2
3
4
5
6 "no."
.
8
9
10
11 Texas
12
13
14
15
16
17
18
19
20
21 ago.
22
23
24
25

When I was served a summons.
Okay. Prior to that, there's a letter in your

the insurance carrier contacted you about a year

MS5. FRALEY: Objection; form.
Do you recall that?
It was a request for medical records, I believe.

Did anybody ever talk to you from that insurance




1 carrier prior to you realizing that I had requested a

2 deposition?

3 A. No.

4 Q. 'Did you know that I had sought to meet you

5 informally on any cccasion that you choose -- at any

6 location that you chose and pay you for a 15-minute

7 consult?

8 A. Yes.

S Q. And my understanding is that you indicated it
10 would only be dcone by way cof a depcsition?

11 L. I don't recall teliing you that.

12 Q. Do you recall -- do you recall having that
13 communicated to me through your office staff?

14 A. No.

15 Q. Did your office staff tell you thet I had

16 personally talked to a member of the office staff and
17 begged to talk teo you at any time that was convenient and
i8 I needed 10 or 15 minutes of your time?

19 A. Yes. I knew you'd had conversations with
20 members of my office staff regarding wanting a meeting.
21 Q. Do you remember who those members of the office
22 staff were?

23 A. I think it was Dawn.

24 Q. What's Dawn's last name?

25 A. Palmer.
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Q. And that would be your wife?
A. Yes.
Q. And you communicated to her, to me, that you

_could not talk to me because of the fact that you were --

had the same insurance carrier as Dr. Lee?
A. No. I never said that to her.
Q. Why was 1t you refused to ccmmunicate to your
patient's lawyer?
A. I did communicate with my patient's lawyer. You
and I had conversations at one point and you asked me if I
would give expert testimony in this case, and I told you
that I was happy to be Mr. Clifton's attorney, but I was
not comfortable giving expert testimony in the case.
MS. BAILEY: I think you misspoke. You said
"Mr. Clifton's attorney."™ I think you mean "physician."
THE WITNESS: I'm sorry. I didn't mean
that. |
0. ’Did_you indicate to me that you felt that there
was a violation of the standard of care by Mr. Clifton's
previous doctor?
MS. FRALEY: Form.
A. Yes, at one pcint I did, but that was before I
knew all of the facts in the case.
Q. And when did you learn all of the facts in the

case?
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1 A. - When I had an opportunity to review the medical
2 records from Dr. Lee in more detail than I had previously.
3 Q. And when did you do that?
4 A, - Some time within these last few months..
5 Q. Within -- since the notice of deposition came
6 out?
7 A. No. I did it well in advance of that. I don't
8 remember exactly when I reviewed them.
9 Q. What was the reason you decided to‘do that?
10 A. Partly because it became obvious that you were
11 going to continue to ask me to be an expert witness in
12 this case, and I wanted to familiarize with the -- more of
13 the nuances of the case so that I could make an informed
14 decisicn.
15 Q. And when did vyou decide that you wanted to
16 inform ycurself of the nuances of the case?
17 A. As I sald, some time during these past several
18 months. I don't remember an exact date.
19 Q. Was it the summer?
20 A. It may well have been.
21 Q. Could it have been last summer?
22 A. It probably wasn't last summer, but, again, IH
23 don't remember specifically.
24 Q. Was it after TMLT came to visit you?
25 MS. FRALEY: Objection; form.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

11

MS. BAILEY: OCbjection; form.

A, TMLT didn't come to visit me.
Q. Did they call you?

A. No. I called them.

Q. When did you call them?

MS., BAILEY: I'1ll let you {inaudible} --

A. Lfter I received a summons for this case.

Q. And was it after that that you looked at the
nuances of the case?

A, No. As I said, it's been in these past several
months. I looked at in advance of receiving the summons
because I had told you that I was not comfortakle giving
expert testimony in the case.

Q. I understand. Did you know that we presented

your videctape, along with Dr. Simpson's wvideotape, to the

adjustor from -- for Dr. Lee?
A, I did not know that.
Q. Did you know that I begged that adjustor to

please evaluate that and please give me an offer within 90

days?
MS. FRALEY: Objection; form.
A. I’did not know that.
Q. Did you know that he viclated the law and didn't

respond to me within 90 days as required by law?

MS. FRALEY: Objection; form.
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A. I wouldn't remember that.

MS. BAILEY: You don't need to answer that

guestion.
A. I wouldn't know that.
Q. Did you know that it was only after the statute

of limitations was coming up in a few days that I had to
file a suit because the adjustor refused to make an offer
of even 517
MS. FRALEY: Objection; form.
A. No, sir. I didan't know that.
Q. Did you know that there was -- that the
insurance policy that Dr. Lee has is only $206,000°7
MS. FRALEY: Objection; form.
A. No, sir. I didn't know that.
Q. Did you know that I had offered, in this case,

for an amount within that 200,000 and the offer has been

Zero?
MS. FRALEY: Objection; form.
A, Sir, I didn't know that.
Q. Did you know that I have done everything that is

humanly possible to txy to resolve this case outside of
public forum?

MS. BAILEY: I'm going to object to the form
of that question --

A, I didn't know that.
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MS. BAILEY: Hold on. I'll object, you let
me finish, and then I'll tell you whether I'm going to let
you answer it.

THE WITNESS: Yes, ma'am.

MS. BAILEY: I'm gecing to object to the form
of that question. It's argumentative. I'm going to
instruct him not to answer it.

Q. Did wyou know that you in this case -- that I had
no -- do you know that it's been tolq to me that I have to
try this case to get Greg Clifton one penny?

MS. FRALEY: Objection; form.

A. I didn't know that.

Q. Did you know that they have sought from
Mr. Clifton the attorney fees --

A. No, sir.

Q. -- that TMLT has expended?

MS. FRALEY: Let me object to form, and, I
mean, for the record, there's not a legal basis, nor has
anybody scught attorney's fees. I really feel like that's
misleading. I mean --

MS. BAILEY: I'm going to object -- I'm
going to object to the form of the guestion, then, because
it's argumentative and misleading, and I will instruct you
not to answer that question.

MR. NOTEEBOCM: I'll enter into the
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stipulation provided by Ms. Fraley.
Q. We're over here in Dr. Lee's office, correct?

MS. FRALEY: Objection; form

Q. Dr. Lee's attorney's office?
A, Yes.
Q. Did you know that I offered to have this

deposition in your cffice in Fort Worth, Texas, so your
patients would be less convenienced?

MS., BAILEY: I'm going to object to the --
that's wrong. You did not. Your office e-mailed me and
asked where we were going to have it.

MR. NOTEBOOM: We always -- ckay. We always
do these depositions in the doctor's office.

MS. BATILEY: That is -- I'm his attorney and
that offer was not made, regardless.

MR. NCTEBOQOOM: I know Joel and Liz --

MS. BAILEY: Your office e-mailed me and
asked where we were golng to have it.

MR. NOTEBOOM: =-- both represent TMLT,.
That's not a secret. You've been codefendants in a
hundred cases with them.

| MS. BAILEY: Joel doesn't represent this
doctor. I do.

MR. NOTEBOOM: CQkay-

M3. BAILEY: Ckay.
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MR. NCTEBOOM: Your boss.

MS. BAILEY: And you did not make that offer
to me, regardless. It was my choice where we were having
this deposition.

MR. NOTEBOOM: Ckay.

MS. FRALEY: And I just offered everybody
Cokes and water.

MR. NOTEBOOM: And I just offered a
settlement.

Q. Dr. Palmer -- Dr. Palmer, what type of -- well,
let me -- may I -- would you take the jury, please,
through your educational background --

MS. BAILEY: Can I have your extra copy over

there?
MR. NOTEBCOM: Uh-huh.
MS. BAILEY: Thank you s¢ much.
Q. -- starting when you graduated from Paschal High

School in 19757

A, Okay. I went to Rice University for four years
and graduated in May of 1272, Went to the Baylor College
of Medicine, graduated in -November of '82. From November
of '82 to June '83, I did a clinical research fellowship
in infectious diseases. Then I began a five-year
residency program leading to board eligibility in ear,

nose and throat, and that required two years of general
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surgery and three years of ENT or otolaryngology.

THE VIDEOGRAPHER: Okay. I need teo step for
a technical problem. Sorry. Let me go off the record.
(Recess from 3:31 p.m. to 3:35 p.m.)
THE VIDEOGRAPHER: Okay. Because of a
technical problem, we are back on the record at 3:35 p.m.

Q. - Doctor, I know you've answered this question cn
the record once, but we had technical preblems, so would
yvou please take us on your educational background after
you got out of Paschal High School in 1975.

A, I movéd to Houston and attended Rice University
from '75 to '79, graduating in '79. Attended Baylor
College of Medicine, also in Houston, until November of
1982, graduated in midyear and finished up the rest of the
academic year doing a clinical research fellowship. I
then did a residency in otclaryngology, head and neck
surgery or ear, nose and throat, and that requires two
yvears of preliminary general surgery, which was done in
the Baylor system, followed by three yeaxrs of
otelaryngelogy, alsce in the Baylor system, and then I
moved back to Fort Worth to practice otolaryngology.

Q. And is -- are you familiar with Dr; --

Dr. Dwight Lee?
A. No, I'm not.

Q. Have you looked at his deposition?
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A. I have not.

Q. Are you familiar with Dr. Simpson down in San
Antonio?

A. I only became aware of Dr. Simpson by virtue of
this patient going there. I didn't know of him prior to
that.

Q. Is he the -- is Dr. Simpson the same type of
doctor you are or a different doctor or do you even know?

A, I don't know. I assume he's an

otolaryngeologist.

Q. What about Dr. -- Dr. Lee? You actually asked
for -- asked for and obtained Dr. Lee's records, correct?
A. Yes., We have Dr. Lee's records, so I know he 1is

an otclaryngologist.

Q. And, in fact, vou asked for and obtained
Dr. Lee's records after my -- at your suggestion at the
very first wvisit when I came and wvisited with you, along
with -- along with Mr. Clifton and Tina, his wife, who was
present in the room when we conversed, correct?

A, I don't remember exactly when we requested the
records.

Q. Dc you recall when you and me and Mr. and
Mrs. Clifton were in the room -- were in your offices and
we talked about this -- about Greg -- about Greg's voice?

A Yes.
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Q. Do you recall at that time that you said I can
go ahead and request -- I can request and get Dr. Lee's
chart myself for vyou?

A! I don't remember saying that. I do know we
requested his records.

Q. Did you recall at that time in -- that I took
rather copious notes, three or four pages of notes, as you
talked and indicated what your opiniqn was of Dr. Lee's
treatment?

MS. FRALEY: Objection; form.

A. I don't really remember you taking notes.

Q. Okay. Do you recall commenting to me and to
Tina end to Greg about Dr. Lee's treatment?

A, I'm confused. Are you talking about a different

event than the videotaped event?

Q. Yes.

A. I honestly don't recall that.

Q. Tell us -- tell the jury about the video ewvent.
A This was an office visit in which you came with

the Cliftons and asked me to give a statement that you
wanted to record regarding my impressicn at that time
regarding the care of Greg.

Q. Dr. Palmer, do you recall that the first time I
came with Mr. and Mrs. Clifton and you said, Let's get the

records, I don't want to do a video at this time and then
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there was a second visit where I came and you and I
visited and we did the wvideo?

A. I only remember ycu coming to the office one
time. _

QL Okay. Do you recall what you said about
Dr. Lee?

A. On the wvideotape? It's -- I have not seen the
tape until today, and it was shown to me today to refresh
my memeory. I wouldn;t have remembered had it not been
shown to me.

Q. And that was a year ago, correct?

A. It's in the record. It's September, I think, of
'05, actually, so nearly two years ago.

Q. Okay. After your memory was refreshed, would
you relate to the jury what vou said on the video?

A. Well, I den't have the exact transcript in front
of me, but my opinicn at that time was that I was critical
of Dr. Lee's management of Mr. Lee -- Mr., Clifton. Excuse
me .

Q. And were you critical of Dr. Lee's managemeﬂt
because he did surgery?

A, Yes. I think that was the -- the concern that I
had was whether the surgery should have been done based on
the information I had at that time.

Q. Did you indicate to me that you very
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infrequently do surgeries?

MS. FRALEY: I'm sorry. I didn't hear.

Q. That you very infrequently do surgeries for a
condition such as =~ such as Mr. Clifton had,
A. It -- operative adult laryngoscopy is actually

not a very big part of my practice, anyway.

Q. Qkay. How often on a per-year basis do you
schedule surgeries for adults for a surgery like Greg had-?

A. I probably do coperative laryngoscopy maybe half
a dozen times a year.

Q. Of those half a dozen times, are any of those

operations to professicnal veoice users?

A. Some of them are.

Q. And would you have recommended to Greg that he
have -- that he have this operation if he had come to you
first?

A, It's sort of speculation. I don't know what --

I really don't know what his lesion looked like prior to

Dr. Lee's decision to remove it.

Q. Did you lock at Dr. Lee's operative report?

A, Yes.

Q. Were you critical of Dr. Lee's operative report?
A. I don't think I was critical of Dr. Lee's

operative report.

Q. Did vou say it looked like it came -- it looked
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like it was boilerplate and not really authored of this?

A, I don't recall saying that.

Q. Dé you recall ever reccmmending to Mr. Clifton
that he seek the services of an attorney to sue Dr. Lee?

A. No. He already had an attorney when we —-- when
I gave this wvideo dialogue.

Q. Did you -- have you -- so you —-- your testimony
under oath is that you did not recommend ever that your
patient bring a case against Dr. Lee?

A, No. I didn't recommend he sue Dr. Lee.

Q. Did you -- were you ever critical of Dr. Lee to
Mr. Clifton, Mrs. Cliften and/or me?

. Yes. As I said earlier, I was critical of him
at that time in the videotape that you made of me.

Q. And what was your criticism?

A. - That I -- based on the information I had at that
time, I questioned whether the surgery should have been
performed.

Q. And did you indicate at that time that vou
thought surgery should not have been performed?

A. I don't remember specifically, but I may well
have said that at the time.

Q. How long is the video?

A, I don't know. I would guess two and a half

minutes maybe.
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Q. And did you --

A. That's all that was shown to me. Excuse me.

Q. And you saw the video, what, 15, 20 minutes ago?
A. Within -- I've only been here about an hour, so

within this last hour.

Q. And so you've spent an hour in preparation for
this deposition today?

A. I didn't say that --

MS. BAILEY: You don't have to answer that
question.

Q. You're not a defendant in this case. Do you
understand that?

A, Sure,

Q. You have an attorney in this case that's been
provided to you by the same insurance carrier that Dr. Lee
has, right?

A. I believe that's correct.

Q. "And that attorney is located, what, about 50, &0
miles from your office?

A. I'm not sure I know where her office 1is. I've
never been there.

Q. Has anybody ever visited with you about the
treatment that Greg Clifton got, other than me and the
Cliftons?

A, Yes.
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Q. Who?

N

Liz Fraley.

Q. Dr. Lee's lawyer?

A. Liz Fraley.

Q. When did Liz stop by your office?

A, I don't remember,

Q. That didn't, by any chance, change your earlier

opinion, did it?

A. That visit with her?

Q. Yes,.

A. It didn't change my opinion.

0. And when was that visit?

A. October of 2006.

Q. And where did that wvisit take place?

A. In my ocffice.

Q. And was I present during that wvisit?

A No.

Q. Was any representative —-- anybody representing

Mr. Ciifton present at that wvisit?

A, No.

Q. Did you notify Greg that you were going to go
talk about his care to Ms. Fraley?

A. No.

Q. Did you notify me that you were going to talk

about Greg's care to Ms. Fraley?
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A. No, I didn't.
Q. And how long did you visit with Ms. Fraley?
A, I don't recall how long we talked. It was a

very short wvisit, though.

Q. What time of day did it occur?

A, I think it was in the morning, quite honestly.

Q. Did she have an appointment?

A, An office appointment?

Q. Did she have an appointment to visit you?

A. She had scheduled a time to come by and talk to
me

Q. Why -—- this is a -- shortly before that time I

had asked Dawn to schedule an appointment with you,
correcﬁ?
MS. FRALEY: Objection; form.
A. I don't Xnow when you talked to Dawn about --
about tryving to talk to me.
MR. NOTEBOOM: At this point, we are going
to invoke the Rule with respect to Dawn Palmer.
MS. BAILEY: Okay.
(Ms. Dawn Palmer leaves the proceedings.).
Q. So how long was the October 2006 visit with
Dr. Lee's lawyer, again?
MS. BAILEY: Oh, go ahead. Sorry.

A. I don't recall exactly how long the meeting
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took.
Q.

meeting?

A. Not
Q. Was
A. No.
Q. Was
videotape had
A. No,
Q. Did
A. No.
the first
Q.
voluntarily?
A. Yes.
Q.
that that was
truthful?
A. Yes,.
Q. And
truthful?
A,

Okay. Was there any notes taken at that

by me.

there any materials provided to you?

it told to you at that time that your
been given to the TMLT adjusfor?

it wasn't.

she share that wvideotape with you?

As I said earlier, I only saw the video for

time earlier this afternocn.

When you gave that video, did you do it

When you gave that wvidec, did you express to me

your -- that you felt that wvideo was

when did you decide that video was not

Well, I hadn't seen the video until today, but

my opinion has changed subsequent to giving that videc.

Q.

You indicated that you have been studying the

nuances of the case over the summer of 2007, correct?
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A, I didn't say that.
MS. FRALEY: Form.
A. I said in the last few months, and I do not
remember, Mr. Noteboom, when I reviewed the case.
Q. Okay. Was it after your private meeting with

Lee's lawyer or before your private meeting with Lee's

lawyer?
MS. BAILEY: Obiject to form.
A, T don't recall. I'm sorry.
MS. BAILEY: Go ahead. Go ahead,.
Q. You don't recall?
A. No, I don't.
Q. What 1s your opinion -- what 1is your opinion

about whether or not Greg was a surgical candidate in
January of 20057

A. Based on the informatien that I have now looking
at the records.obtained from Dr. Lee's office, I think
there was a just reason for Dr. Lee to do a bicpsy of that
lesion.

Q. What would you -- would you agree with me that
the statistical probability of Mr. Clifton having cancer
would be less than .001 percent?

MS. FRALEY: Objection; form.
A. I can't speculate on that. I don't know what

his statistical chance would have been or is now.
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Q. Do you think it would have been justifiable to
have done that surgery because you suspected cancer?
A. Yes. It would have been justifiable if you
suspected cancer.
Q. Would you have suspected cancer from a lesion?
MS. FRALEY: Form.

MS. BAILEY: Form.

A, As I said earlier, I didn't see the lesion prior

to its excision, but I think that a one-sided wvocal cord
lesion is suspicious.

Q. How many surgeries have you done to one-sided
vocal cord lesions in the past 24 months?

A, In adult patients?

Q. Yes.

A. I would have to guess maybe between five and
ten.

Q. In every one of those fivé and -- five to ten
surgeries, did -- were any of thocse peopie professional

volice users?

A. In what sense are you defining a professional
voice user? I mean, I use my voice every day and I'm a
professional. I'm not sure I understand what the
distinction is.

Q. Okay. Among people in your profession, do you

sometimes refer tc some people as professiocnal voice
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users?

A. ° I mean, are you talking about a singer?

C. Well, is an auctioneer a professional voice
user?

A. I don't know. I'm not sure how you're defining
it. I have accountants that give depositions. I have
attorneys. Those people use their voices for their

profession, so I'm not sure how you make a distinction.

Q. Would you diagnose a person who was an opera
singer é professional voice user?

A. Yes.

Q. Would you -- would you diagnose someone who was
a rock singer as a professional voice user?

A. Probably so.

Q. Would you diagnose someone who did -- do you
know what cadence auctioneering is?

A, No.

Q. Would you -- would yecu consider somebody who was
a professional auctioneer who at one time was able to make

over $100,000 a year doing professional cattle auctions

and automobile auctions with a cadence -- the court
repcrter will have to forgive me, but -- {(descriptive
sound) =- that type of cadence as a professicnal voice
user?

MS. FRALEY: Form.
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A. I guess it would depend. I'm not -- I'm not
sure what the distinction is.

Q. Did you tell me in front of Greg and in front of
Tina that he was a professional wvoice user?

A, I don't recall saying that.

Q. Is there any difference on how you treat a
professional voice user as a patient as opposed to someone
who doesn't use their voice in their profession, say, for
example, a tradesman or a driver?

A. I think in my practice, again, adult laryngology
being a relatively small part ¢f my practice, it depends
on the lesion, not the patient.

Q. So would the size of the lesion make some
difference?

A. It might.

Q. Okay. How big was the -- you and I looked at
the operative report together.

A, I don't remember that, but we -- did I hawve the
operative report at the time that you visited with me or

did you bring it with you?

Q. The second time you visited with me when you
gave the video. The first time you -- I came in with Greg
when Greg was scheduled for an appointment. You said,

Come back later, and I'll get Dr. Lee's records s¢ I have

everything in front of me. I came back a second time. It
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~wasn't there. Tina wasn't there. We just shot it and I

was only me there. You said -- and you said -- I said,
Can I video? And you said, Yeah. What do you want? I

said, Just tell me, and we rolled it, and I shot it. Greg

left.
MS. FRALEY: Object to the sidebar.

Q. And I'm Jjust -- Dr. Palmer, that isn't a proper
guestion, but I —-- on the other hand, I have been isolated
from seeing you while Lee's attorney and you have met and
communicated and changed things and that is why I think
it's very appropriate that I tell you some sidebar things
because I don't believe that it's proper for doctors to
leave patients in the dark, and I don't think it's proper
for -- as a lawyer that I am permitted to mislead
witnesses.

MS. BAILEY: Okay. We're taking a break.

MS. FRALEY: Objeét to the sidebar; move to
strike.

MS. BAILEY: Let's go. We're going to take
a break while he gathers himself.

MS. FRALEY: You're attached.

MS. BAILEY: Unmic. Unmic.

THE WITNESS: I'm sorry.

THE VIDEOGRAPHER: We're off the record --

MR. NOTEBOOM: We need a video of them
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leaving.

MS. BAILEY: You may do that. As soon as
you decide to settle down and treat him professionally and
appropriately, we will be back.

MR. NOTEBOCOM: I'm trying te¢e just get -- I'm
trying to get a background of what happens s¢ we'll know.

THE VIDEOGRAPHER: Okay. We are off the
record at 3:55 p.m.

(Recess from 3:55 p.m. to 4:03 p.m.)

THE VIDEOGRAPHER: We are back on the record
at 4:03 p.m.

Q. Dr. Palmer, tell me everything you can remember

about the wvisit last October with Dr. Lee's lawyezr.

A. I remember her -- Ms. Fraley coming to my
office. We met in my -- in my inner office away from
patients and the rest of the office staff, and I -- to my

recollection, she was asking what my opinion was regarding
Dr. Lee's treatment of Mr. Clifton. I really don't recall
much more than that being discussed. Again, I didn't take
any notes. I didn't videctape it or anything of that
nature, s0 I don't have anything to reference. I'm sorry.

Q. Did ycou -- did ycu -- did yeou -- did she provide
you any material?

A. No, she did not.

Q. Did she provide you any records?
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A, No.
Q. Did she provide you with any theories of --

well, did she tell you that she was hired by TMLT?

A. I don't recall her specifically telling me that,
no.

Q. Did you know at that time that your carrier and
her -- and Dr. Lee's carrier are one and the same?

A. I honestly don't know if I knew that at the time
or not.

Q. You found out when?

A. Well, they requested my office records on TMLT
letterhead at some point. I don't remember the exact
date.

Q. It's in your chart. It's the very back thing.
And, Doctor, you've got a chart in freont of you. You may

refer to it at any time you want to.

A. July of '06 --

Q. QOkay.

A. -- 80 I knew at that time.

Q. Okay. And have you had any -- who have you
had -- you had a conversation with me about Dr. Lee's

treatment of Greg, correct?
A. Yes.
Q. And you voluntarily gave us a videotape

statement so that we could try to use that to settle the
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case, correct? For whatever purposes, correct?

A. I'm nof sure what you're asking me. If you're
asking me 1f I tcld you to videotape me and go try to
settle the case, that's not what. I did. You asked me if
you could videotape my comments régarding my opinion at
that time regarding the care that Dr. Lee had provided to
Mr. Clifton, and I did so.

Q. And tell the jury why that videotape you think
is incorrect.

A, Well, at the time, I had not had the opportunity
or had not taken the opportunity to look at the records
carefully encugh and analyze them regarding standard of
care.

Q. And what records did you get that changed your
opinion about the standard of care?

A, Dr. Lee's office records, and I guess all of his

records, including the operative report as well.

Q. About three to five pages?

A. Can I count them?

Q. Yes.

A One, two, three, four, fivef six, seven, eight.

Looks like eight pages.
Q. Okay. What is -- what does Dr. -- when you --
let me back up.

When you did these surgeries, did you give
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your patients any type of instructions about rest with

respect to the voice?

A, Some of them I did.
Q. Did you -- some of them you didn't give them
any. You told them, Hey, after the surgery, you can go

talk? Tomorrow is fine to go use your voice?

A. It varies from patient to patient. In some of
these cases that I had we were not removing benign
lesions. We were taking off lesions that were clinically
malignant, and in those, voice rest recommendations are
not necessarily important in the benign conditions. And
those would be, like, intracordal cysts or a vocal polyp
or an angioma or something like that on the cord.

We do instruct those people to maintain
voice rest at least until I see them at the first
postoperative visit, which for me is about two weeks, and
then I make a decision, based on the way the cord looks,

as to what we do subseqguent.

Q. De you put that in your office notes?

A Honestly, I don't know if I do on every case or
not.

Q. Do you put that in ycur plan?

A, I think I do sometimes, but, again, it depends

on the patient.

Q. Did Dr. Lee put anything in his two postop
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visits about Greg not going back to auctioneering?

MS. FRALEY: Form.

4. I'll have to look back and see. No, he did not.

Q. Does 1t look to you like there is -- was no
indication from Dr. Lee that Mr. Clifton could not go back
to auctioneering postsurgery?

MS. FRALEY: Objection; form.

A. On the wvisit of 2/10, which is, I guess, a month
or so after surgery, he says vocal rehab with SPS. I'm
not sure what "SPS"™ is, but the vocal rehab could have
included some recommendations for wvocal hyglene, voice
rest and things like that. I don't know what his wvocal
rehab was.

Q. So it -- from everything that you could tell
from the eight pages of notes that made you do a 180,
there is no indication in there that postsurgery, Lee ever
told Clifton not to auctioneer?

MS. FRALEY: Objection; form.

MS. BAILEY: I'm going to obiect to tﬁe form
of the gquestion. It's argumentative., I'T1ll instruct you
not tc answer, and I'll ask that you rephase it.

Q. Well, go ahead and find in there where there's
any evidence that Lee told Clifton to rest his voice.

MS. FRALEY: Objection; form.

Q. Go ahead. There's only eight pages for you to
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lock at.
MS. BAILEY: Did you understand his
guestion?
.THE. WITNESS: . No.
MS. BAILEY: Can you reask yocur guestion,
please?

Q. Sure, Can you find anywhere -- when you got
these eight pages -- is there anything else vou got
besides these eight pages that changed your opinion about
Lee's standard of care?

A, No.

Q. Is there any verbal information you got that
changed your opinion?

A. No.

Q. Was there any threatened rate increase that
changed your opinion?

MS. BAILEY: Form.

A. Rate increase from who?

Q. Dr. Lee's and your insurance carrier.

A. No, sir.

Q. Did you ever discuss anything about this case

with anybody other than Ms. Fraley and me?
MS. BAILEY: Aad me?
MR. NOTEBOQOM: Well, that would have been --

you would have been introduced today, right?
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A. No. I don't think so.

Q. Okay. Did you ever discuss this case with Dawn?
A. I may well have, certainly.

¢. - And on how many occasions did you discuss this

case with Dawn?

A, I don't know.

Q. Several different occasions?

A, I don't know.

Q. Did DPawn indicate to you that you should not

testify against ancother doctor because of insurance
matters?
MS. BAILEY: 1I'll object and instruct you

not tc answer that gquestion based on the spousal

privilege.
Q. Is Dawn an employee?
A. Yes.
Q. Do you haﬁe frequent conversations with various

employees?

A, ' Of course.
Q. Did any of your employses ever indicate to you
that you should not -- that you should rethink your

opinions?
A, No.
Q. Did any employee ever suggest to you that there

could be a problem with insurance matters?
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A, No.

Q. Is there anything else, other than those eight
pages of Dr. Lee's records, that allowed you to appreciate
the nuances of the case?

A. No.

Q. What part of those eight pages would be part of
the nuances of the case that you did not appreciate when
yvou gave your video statement?

L. This was a lesion that apparently had responded
to some conservative therapy previously, was unilateral,
was described by him as a -- as a polyp on the operative
report, and I think that it is -- that it is certainly
within the standard of care when you see a unilateral
lesion, to recommend removal ocf the lesion.

Q. Without conservative therapy first?

A, He had conservative therapy prewviously in the
past and the lesion had returned.

Q. When?

MS. FRALEY: Objection; form.

Q. You can answer it.

A, Are you asking me when it returned?

Q. No. I'm asking you when -- you had referenced
conservative therapy. I'm just asking you when.

A. In this report -- I guess it was his first

visit -- this was in 2003, he had had a lesicn, a vocal
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cord polyp, and steroids had reduced his symptoms. 2003.

Then he returned in -- what loocks like 18 months later
maybe --

Q. Okay.

A, -- with a recurrence of the lesion. (Reading)

Unilateral polyp. I think his biopsy was justifiable.

Q. And his biopsy, the same thing, just cut that
out?

A. It can be.

Q. Was it in this case?

A. Well, I suppose 1t was.

Q. Can you tell the jury how big this lesion was?

A. I didn't see the lesion prior to surgery, but if
you go by the pathology descriptiocon, it measured
2 millimeters by 1 by 1 millimeter, and it was -- the
entire lesion was submitted.

Q. Is that wvery big? 1Is that very big, 2 by 1 by 1
millimeter?

MS. FRALEY: Objection; form.

A. Do you went me to show you on a ruler?

Q. Well, I'm trying tc get -- t;ying to let the
jury know.

A, I mean, I'm sorry. Do you not know how big
2 millimeters is?

MS. BAILEY: Dr. --
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Q. And then --
THE WITNESS: I don't understand. How -- I
mean --
MS. BAILEY: It's okay. Just listen to his
questions --

THE WITNESS: Ckay.

MS. BAILEY: -~ and answer his guestions.
Okay?
Q. At the trial of this case in January, we may
show this deposition -- we may call you live. I haven't

made that decision yet, and so part of what I'm asking is,
I'm asking you to explain to this jury certain matters.
Okay? And yecu've indicated under oath several things to
this jury, and so I'm not being disrespectful, sir, when
I'm asking you how big is 2 by 1 by 1 miillimeter. I'm not
being disrespectful. I'm just asking, can you give the --
can you give me and the jury some sense of how big that is
because -- well, could you do that, please? Give me

some --

A Maybe I took you literally at what you meant by
"big," but 2 millimeters is certainly big enough to keep
the vocal cords from coming together and ruin the
vibratory margin. That would explain some of his
hoarseness prior to his surgery.

Q. Is that the size of lesion that you would
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normally remove?
MS. FRALEY: Form.

A. I don't normally remove the lesions. As I have
told you previously, this is not a large part of my
practice, but i1f I was presented with a unilateral polyp
in a pafient who had responded tec conservative surgery
only to have the thing return, I would be, more than
likely, recommending removal of the lesion.

Q. Okay. And would you -- do you normally refer to
someone else who's more specialized in surgery for
professional voice users or do ycu do it yourself or --
just helpy me out, help the jury understand what's done in
the Dallas/Fort Worth community akout that.

A. I honestly don't know what's done in the
Dallas/Fort Worth community, but in my practice had I seen
the lesion as described and had recommended surgery, I

certainly would have done it myself.

Q. Now, let's assuming -- we're talking Greg.
We're not talking about scme hypothetical case. We're
talking Greg. What instructions would you give Greg with

respect to rest --
MS. FRALEY: Form.
Q. -- after you removed it?
MS. FRALEY: Objection; form.

A, Ls I explained to you earlier, I have -- all of
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the patients that have what appear te be benign lesions
have voice rest until I see them at their first
postoperative visit, which would have been -- usually, is
two weeks, and I would have made a determination at that
time what to do subsequently, so, I mean, that's all I can
say regarding Greg.

. QOkavy. Is it often that they can go¢ back to
being a professional wvoice user two weeks postsurg --
postremoval of a benign lesion?

A. That would certainly depend on the patient, the
prathology and how rapidly they healed and how compliant
they are during that two-week period.

Q. And tell the jury what you mean by "voice rest."”

A. I generally tell -- instruct my patients that if
they need to communicate to use as low and as comfortable
a voice as they can, not to clear their throat, noct to
whisper, and if at all possible, not to talk at all.

Q. Do you have =-- well, when you do these
surgeries, are they done over at Harris-?

A. It depends on the patient. It depends on theirxr
insurance carrier.

Q. And I think you've got privileges at most all
the major hospitals in the Tarrant -- in Tarrant County,
correct?

A, I don't have privileges at all the major
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hospitals in Tarrant County.

Q. Which ones de¢ you normally --

A. I have privileges at Baylor All Saints, Bavylor
All Saints Southwest, Harris Hospital Fort Worth, which is
the main hosp -- main Harris facility, Harris Hospital
Southwest and at the Cook Children's Medical Center.

Q. Okay. Do you -- do you allow -- well, do you
know that in this case, the hospital called Greg within a

day or two or three of his surgery to talk to him on the

phone?
MS. FRALEY: Objection; form.
A, No. I don't know that.
Q. Is that a routine thing after somebody has voice
surgery to -- is it a routine thing after a surgery to

have the hospital call up the patient who's been told not
to talk at all to talk to them?
MS. FRALEY: Form.
A, I don't know.
Q. Okay. Is it scomething that's done in your
practice?
A, Where we instruct the hospital to call the

patient, no.

Q. Do you know whether the hospital calls the
patient post voice -- vocal cord surgery?
A. I don't know that.
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Q. You don't know one way or the other?

A. I don't know whether they contact them after
volce surgery or not.

Q. After you do vocal cord surgery for a benign
lesion, do you give the patient any written instructions?

A. No. T usually give them verbal instructions.

Q. And are you -- are those verbal instructions

pretty routine?

A. No. They vary based con the lesion and the
patient.
Q. What type of verbal instructions would you have

given to a patient such as Mr. Clifton?

A, I think I went over this already, a benign
condition -- I give them a voice ther -- I tell them voice
rest for two weeks and I outline my voice rest
instructions.

Q. And that's to try not to talk at all if possible
and try to talk as low and as comfertable of a voice as
they can, and I think there was one other thing, Doctor,
that I missed that didn't get written down.

A. Patients -- 1f you're asking me to recapitulate
what I said previously --

Q. Yes.

A. -- let me state that patients often

misunderstand that whispering is not using their voice,
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and whispering actually can be more traumatic than Jjust
talking low because it actually puts tension on the cords,
so I tell them specifically not to whisper. That was the
other thing that I outlined earlier.

Q. Do the vocal -- are there a lot of pain fibers
there in those vocal cords?

A. I'm not sure what you mean by "a lot." Compared
to other structures?

Q. Yeah. Like if I get knee surgery, I'd probably
notice to stay off it because it hurts whenever I do
anything to it. I™m wondering if vocal cords are the same
way, that they give us feedback to our nervous system to
not use them if they're postsurgery?

A. The best way for me to answer that is to say
with laryngology surgery we do not generally need for the
patienfs to take pain medication. It's not -- I don't
think it's terribly painful.

Q. So does that mean they don't get the feedback to
the brain postsurgery that something could be --

A. I didn't say they couldn't feel anything, but
it's not like knee surgery where they need narcotic pain
medication.

Q. When Greg came to you as a patient, did he have
a normal voice?

A. No. He said that he had a hoarse voice. I
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didn't remember his wvoice from seeing him with his
children. It wasn't something that I recall. I didn't
know if it was a change from baseline, so I had to trust

that he was hoarse to himgelf,.

Q. Okay. Did it sound hoarse to youv

A. I don't recall how hoarse.

Q. Do you recall it being hoarse to some extent?

A I think there was what I would call diplophonia

where two sounds come out. I do think there was some

"hoarseness there, but I dcon't remember to the degree, and,

you know, I didn't videotape him to get any documentation
of what the wvocal quality was like.

Q. Did -~ well, does Greg have any medical problem
at this point from your point of view as an
otolaryngologist?

MS. FRALEY: Objection; form.

A. I haven't seen him in two years. I don't know
what his status is at this point.

Q. Did he have any problem when you saw him two

years ago-?

A, Yes.

Q. What was that problem caused by?

A. He had an irregular mucosal surface on his left
vocal fold.. He -- if you notice in one of my visits with

him he had had surgery where someone injected gel into .the
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vocal fold and it remedied his problem, so --

Q. Would yvou expect that to be a long-lasting
remedy of his problem?

A, If gel foam is what was used, no, but he had
told me that he was having a more permanent type of
injection to be done to that lesion, and there are things
that people use that do phono surgery to rebuild those
areas. That's not a part of my practice, so I don't know
what those compounds are.

Q. Who would be -- would I call them phono surgeons
or, vou know, the people that wculd do the rehab, what
would that specialty be called?

A. They are usually otolaryngclogists that just --
that just limit their practice to voice.

Q. And are there scme of those around that you

trust and refer your patients to?

A, Yes.
Q. Okay. And who would be on that list?
A. I'd try to get patients that I think need an

evaluation for that type of surgery to see the Texas Voice
Foundaticn in Houston, and that's run by Dick Stasney, but
there's several doctors that work with him.

Q. Are there other -- other than Dr. Stasney and
those that work with him, are there others?

A. I'm sure there are, but that's where I try to
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get patients to go.
Q. Are there any in San Antonio, do you know?
A, Well, his phono surgery was done in San Antonio,

so, yes, sir.

Q. Okay. You're not familiar with Dr. Simpson?
A. No.
Q. You don't -- you don't know whether he trained

at Vanderbilt?

A. I don't know Dr. Simpson.

Q. Okay. Is Vanderbilt a place where these people
train or do you know cne way or the other?

MS, FRALEY: Form.

A. Vanderbilt has a group of laryn -- a group of
otolaryngologists that do a lot of laryngology, and I
think they actually have, like, seminars where people that
have extra interests can come in, and I think they do a
lot of phono surgery there. They also have a lot of
support systems there. They have a lot of wvoice
therapists and people like that that train with this group
of people that get a lot of referrals kind of like the
Texas Voice Center is in Houston.

Q. Are there any other centers in the United States
like those two that you are familiar with or that you know
of or —--

a. No. There are isolated pockets where doctors
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choose t¢ limit their practice. There's a fellow in
Philadelphia that dces a lot of Broadway people and he
gives a lot of talks at the academy meetings. I'm sure
there are little pockets around the country, but, again,
I'm not seeing a lot of those patients as a big part of my
practice, so0o I don't have a lot of patients that need to
be referred out, and having someone that I'm competent --
confident with in Houston Serves our purposes.

Q. Ckay. You treat, actually, the performers for
the Fort Worth Opera, am I correct?

A. I have treated opera singers from the Fort Worth
Opera in the past. |

Q. Did Ms. Fraley discuss her sister being an opera

singer with you?

A. I don't recall her doing that.
Q. During that meeting with Ms. Fraley, you
indicated -- well, at that time, did you have all eight

pages of Dr. Lee's records or did you get them from
Ms. Fraley or did you --

Fi I don't remember exactly how he got the pages.
I suspect that they were mailed to us. I don't know when
I actually had them, but I had not reviewed them to the
degree that I have recently in Octcber of '06, I don't
believe.

Q. In October of '06, did you indicate to
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Ms. Fraley that you had tﬁought that Dr. Lee had violated
the standard of care?

A. I don't recall if T gave her that information or
not.

Q. Did she ask you if yocu thought that you were

critical of Dr. Lee?

A, T don't remember if she asked me that or not.
Q. What did she say she was over there for?
A, She wanted my opinion regarding Mr. Clifton's

situation.
Q. Okay. And did she tell you that she represented

Dr. Lee?

A. Yes, she did.

Q. And what did vou tell her?

A. I don't remember the specifics of the
conversation. It was mainly ocutlining what I had seen in

my visits in the office.

Q. What do you -- why didn't the surgery fix Greg?

A. I'm not sure I ¢an answer that gquestion. I
think from the way that I interpret the information, I
don't believe that Dr. Lee's intent was to improve his
voice. I think his intent was to remove the lesion and
get a diagnosis and hoping that that -- I would assume he
would want the voice to get better, but I think his

concern is we've got a lesion that has come —-- that has
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cdme back and forth.

Q. If Dr, Lee testified that he was hoping for a
twofer, that he told him it would improve his wvoice, and,
number two, he suspected cancer, though he never shared
that with Greg or Greg's wife or anybody else, do yocu
think that would have been a valid approach?

Ms. FRALEY: Objection; form.

A. That's -- I mean, I den't know what he thought
at the time. That's sort of asking me to speculate on
what Dr. Lee thought when he made his decision to ocoperate.

Q. Ever told a patient they were going to get a
twofer for the removal of a benign lesion?

A, Are you asking me 1f I've used that terminoclogy?

Q. If you've ever —-- 1if you've ever indicated that
yvou would do that surgery for two things and one of them
being the improvement of the voice? |

A. I warn all patients getting laryngoscopic
surgery that you -- that it's nct just the removal of £he

lesion, they have to follow the postoperative

recommendations, and some of these lesions return. Some
of these are related to abnormal blood vessels. We see a
fair number of angiomas that can get retraumatized. I

take care of a lot of children that have papillomas, and
we —-- we're rarely ever able to get those kids' wvoices

back, pbut we tell them it might improve. We give them
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that possibility.

THE VIDEOGRAPHER: I need to change tapes,
so we need to go off the record momentarily at 4:33 p.mn.

(Recess from 4:33 p.m. to 4:38 p.m.)

THE VIDEOGRAPHER: We are back on the record
at 4:38 p.m.

Q. Dr. Palmer, I think just before the videotape
ran out you were indicating abocut the warnings you give
all of youf parents previous to surgery for benign
unilateral lesions.

MS. FRALEY: Objecticn; form.

Q. Would you tell the jury what warnings you wouid

give for all patienté with benign unilateral lesions.
MS. FRALEY: Objection; form.

A. What we were talking about, I think before we
went off the record, was actually what you cailed a twofer
and would I tell somecne that we're removing a lesion to
get rid ¢f a lesion and to improve their voice, and what I
said was that it varies greatly based on the lesion and
what you find at surgery. &And I told you most of my
experience is with -- is in pediatrics, and when we're
dealing with papillomas, we do tell them that it's
important that we must improve the lesion and that there
is a chance it will improve wvocal function, but we don't

guarantee that.
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Q. Okay. Would you be advising -- 1f you suspect

patients have cancer, do you tell them that?

A. Not necessarily. I mean, it depends con the
patient. It depends on the lesion.

Q. Assuming a patient like Greg.

A. Well, I didn't see his lesion befcre the
surgery. I don't know how suspicious that lesion was.

Some lesions seem to be very obvicus that there's a higher
risk of malignancy. They may be bulky or they may have
some changes -- some plaquing changes that are suspicious.
Theose patients, certainly, I warn them that there is a
chance this may be cancer and would encourage them to have
surgery sconer rather than later. Other iesions you never
for sure, but I don't necessarily alarm the patient.

Q. Do you —-- what risks do vou explain to them
pricr to removal?

MS. FRALEY: Objection; form.

A. Well, again, I mean, you're asking -- I don't
have -- as you mentioned earlier, I don't have a
boilerplate of these things, and, I mean, if I am seeing
and treating one of these every month or two in an adult
ratient, it varies greatly in what I say. I don't have a
standard speech that I give -- that I give these patients
on something that I do that infrequently, and it really is

very individualized.
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Q. What is the technique you use surgically to do

the removal? Do you do a cold cup or how do you do that?

A. If you're -- I'm not sure exactly what you're
asking me, sc let me answer it by -- sorry. Distracted.
I do my microlaryngeal surgery using -- with the exception

of certain papilloma cases or work cases, I do them using
cold instrumentation. I don't use a lot of laser. I
don't use diathermia or things like that with the
exception of some of the papilloma cases.

Q. Prior to the surgery, do you use any type of

instrumentation to wisualize the lesion?

A, Sometimes we do. I mean, it depends on the
lesion. Some of them you can -- I have -- because I'm
older, I'm very adept at using the mirror. A lot of guys

that have not been trained by people that use mirrors rely
strictly on fiberoptic instrumentation or rigid scopes and
things of this nature. I have those capabilities in my
office. I use those generally when I have trouble seeing
what I need to see using a mirror cr if I need a closer
loock. Sometimes I can see things closer with a video
strobe unit or with a fiberoptic endoscepy that I might
not be able to see with a mirrop.

Q. Considering the size cf -- of Greg's lesion,
would that -- (brief interruption.)

Every question I'm asking I'm asking about a
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lesion like -- like Greg had with -- you know, 1 by 1 by 2
or --

A. That was the pathologic size, so, I mean, there
may have.been some shrinkage once they took it ocut and
processed it, so, you know, I don't know how big the thing
loocked when they looke& in there. And when you do these
surgeries, you try to take off as little tissue as

possible.

Q. Why?

A. You want to leave as much normal behind as you
can,

Q. Is -- is the technigque ~- the proper surgical

technique, is it tc just take it off, snip it off, or do
you go underneath something and remove the part underneath
or is there some -~

A, Depends if -- you have toc let the pathology
dictate the procedure.

Q. Were you able to tell with the -- what type
of -- you saw Greg a short time after he had had surgery,
correct?

MS. FRALEY: Cbjection; form.

A. I saw him four months or so after. I don't know
what "short" means.

Q. And at that time, you gave Greg no type of

indication that Dr. Lee did an inappropriate surgery,
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correct?

A. I don't remember if T commented on whether it
was 1inappropriate at that time or not.

Q. Would that be a fairly common thing for you to
comment that an otolaryngologist did something wrong to a
patient where it would maybe stick out in your mind?

M5. FRALEY: Form.

A. I don't think T would have said that routinelf
or commonly as you say.

Q. And I understand you see hundfeds of patients,
Doctor, right, and it's hard to remember each and every
conversation with each and every patient, correct?

a. Yes, sir.

Q. And wasn't Greg's case one of those cnes that
you have a pretty good memory of since he brought his
lawyer with him to the second visit?

M3. FRALEY: Objection; form.

A, I've told you, I don't remember you coming to a
second visit. I remember the visit where you came and
asked me to talk on tape.'

Q. Okavy. And we visited about a number of

different matters at that wvisit, correct?

A. I don't remember the --
Q. Mark Rosenfield?
A. I'm not sure I know who that is.
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Q. At that time, did you indicate to me that you
felt Dr. Lee's care was inappropriate?

MS. FRALEY: Objection; form.

A. I'm SOorry. I'm confused. We're talking about
my May -- my May visit with Mr. Clifton, and now are vyou
talking about the September visit with you?

Q. The videotape you just saw, that's all I really
want to focus on.

A. Okavy. I'm sorry. Now -- I'm very sorry. Ask

me your question.

Q. Did you indicate that Dr. Lee violated the
standard of care when -- when I came toc your office in tﬁe
summer of -- somewhere arcund the summer or September of
20057

A, Yes. I think I said that on that wvideotape.

MS. BAILEY: Can I request this? Since ycou
told me you have made a transcription of it, can you give
me a copy of it so that he may have that while he's
answering these guestions?

MR. NOTEBOOM: Yes, ma'am. Yes, ma'am.

MS., BAILEY: I appreciate that.

MR. NOTEBOQOM: I'll do it right now. If we
can we go off the record one second, I can have it -- I'll
have it e-mailed to Liz.

MS. BAILEY: I appreciate that.
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MR. NOTEBQQM: I think that's fair.

THE VIDEOGRAPHER: Going off the record at

(Recess from 4:45 p.m. to 4:47 p.m.)
THE VIDECGRAPHER: We are back on the record
at 4:47 p.m.

Q. There is a one-page document that starts off, I
am Dr, J. Mark Palmer, and would you put that little thing
on it labeled Exhibit 17?

(Exhibit No. 1 marked.)
And could you tell the jury what part of

Exhibit 1 that you think is not true.

A, One part I think is untrue 1s in the second
paragraph --

Q. Okay.

A. -- where it said -- where I was —-- where it said

the physician in Dallas, rather than recommending voice
therapy and/or rest or Steroids, took him to surgery.

Upon review of the records, I do believe that he -- let me
doubiecheck this. He did place him on a Medrol dose pak

prior to surgery.

Q. When was that?
A. 1/3/04 -- 05.
Q. The same day that he told him to come back for

surgery?
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A. Uh-huh.

Q. Isn't that kind of a common thing to do
presurgery?

A, I don't know what's common in his office. I

don't put patients on steroids prior to surgery for their
P

larynx.
Q. Wasn't the Medrol dose pak on a postop visit?
A, 1/3/05 plan, Medrol dose pak and then the

recommended surgery will be scheduled, and I think what he
means by "micro LX BX" i1s microlaryngeal biopsy, so he was
placing him on steroids prior to surgery, so that was --
that was inaccurate. I had read the -- I either didn't
have the records in September or I hadn't reviewed them

carefully enough to know that.

0. Why would you -- why would you give somebody --
I'm -- why would you recommend -- let me see -- can I see
your -- that part you were just referring to?

A. Of course you can.

Q. I'm sorry. Why would -- why would you give
somebody a Med -- why would you give somebody a Medrol

dose pak when they're scheduled for surgery within the
week?
MS. FRALEY: Form.
A, It doesn't say when the surgery is scheduled.

Maybe he was planning to re-examine him. I don't know,
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but my comment was inaccurate. He did place him on
steroids before he took him to surgery.

Q. Okay. S¢o what -- I understand that. What
changed is you had -- you had been critical that he didn't
do conservative therapy prior to surgery, but then ﬁpon
close reading you realized he did do conservative therapy
prior to surgery, correct?

A. Right. Had he giwven him -- had the Medrecl dose
pak been taken, and I assume that it was, had he -- and I
don't know what happened at the time of surgery, whetherx
he was examining him prior to surgery or whether he was
looking at him under anesthesia tc get a better loock. Had
the stercids worked and the lesicn disappeared, he

wouldn't have needed to remove the lesion.

Q. And how long does it take for the steroids to
work?

A. Well, a dose pack 1s a six-day taper, so there
should be some —-- and the reason we use those is for wvery

rapid improvement in whatever is swollen.

Q. I don't know what a six-day taper is.
A, The dose tapers over a six-day period.
Q. Oh. And so when would you expect the

improvement to occur?
A. By the end of the treatment.

Q. Okay. And so what date was the Medrecl dose pak
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from the chart'yoﬁ have with Dr. Lee's records? It
started on January the 3rd of 20057?

A, That's -- I don't know what day he started the
medicine, but the plan was a Medrol dose pak on 1/3/05.

Q. Okay. And what was the date that the surgery
wags performed?

AL 1/7/05.

Q. Okay. BAnd so you would expect that's good
medicine?

A, Well, he -- if the dose pack was given, and it

isn't clear in here, but if the dose pack was given to see

if this responded so when he took him to surgery the
lesicn was either there or not, and I den't know that
that's what was done, but the steroids were given before
the surgery. You would certainly expect with a Medrol
dose pak that while vou're taking the steroid you should

get a good clinical response.

Q. So is Medrol dose paks something where you give

the patient a prescription for them, then they go to the
pharmacy, then they get it or is it scomething that you

give them right there in the office?

A, I don't know if he handed this to him or not,
but it is a pack. It's a blister pack of medication.
Q. Assume that he handed him a blister pack, I

assume that there's, like, six little tablets in it or -
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A. There are six tablets for the first day and then
it's five, four, three, two, one on subsequent days until
it's gecne.

Q.‘ Ckay. But assume that he took six on January
3rd and then five on January 4th and then four on January
5th, would you expéct, then, that the surgery may noct have
occurred or --

A. The surgery did occur.

Q. Well, I understand, but do you think that he
said, Come in and we'll take a look and see if you need
surgery or not?

A, Well, there's no record that he's -- that he
looked at him again, but if he's giving the Medrol to see
if the lesion will shrink, then he wants a closer look, a
microscopic look. When operating if the lesion is gone,
it clearly responded tc the stercids because he's doing
the surgery right in the middle cor toward the end of
the -- when he's on the higher end of the dose pack, so if
the lesion was going to respond to the steroids, it should
have been responding at the time he did the procedure.

Does that make sense?

Q. No. I'm having trouble following you, and 1it's
just -- it's not because you don't make sense. It's
because I don't -- I'm not understanding medically. On

the Medrcl dose pak, you mentioned taper. Dces 1t taper
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up or down?

A, The highest dose is on the first day and then it
tapers down. As I mentioned, you take six pills on the
first day, five pills on the second day tapering down to
one pill on the sixth day, so the higher dose is when you
take more pills.

Q. Is that a common-type thing for
otoclaryngologists to do for benign -- have you ever done
that where you said, Hey, Chuck, we're going to go
schedule surgery for you on the 7th, today's the 3rd, but
when we actually get you in the op room, I may not do
surgery because this Medrecl dose pak may have taken care
of it by then? Is that what you're saying that you think
he was thinking?

A, Again, this -- have I dcne that, no, but this is
not a large part of my practice, as I've said numerous
times this afternoon, but you asked me what was inac --
what I don't think was correct in my statement earlier,
and I didn't realize at the time I gave this statement
that the gentleman had been put on steroids prior to
surgery. That's all I'm saying.

Had he had a good response -- if the lesion
was going to respond to the steroids, I certainly would
have expected them to see a difference at the time they

did the surgery, so i1f the lesion had gone away, he
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wouldn't have removed anything. That's all I'm saying.

Q. Okay. So you schedule somebody for surgery that
you may have already given some pills to that will make it
where you really don't need it?

MS. FRALEY: Objection; form.

Q. Am I understanding that right by, like, a

layman's type point of view?

MS. FRALEY: Objection; form.

a. I'm not sure what part of this I'm not making
clear.

Q. Well, we were going over -- you --

A. I mean, the surgery -- if you look at the op

report, he says this is exploratory surgery, 8O maybe

his ~- ask him, but the patient was put on Medrol priocr to
surgery. Maybe that's‘Dr. Lee's standard treatment.

Maybe that would be Dr. Simpson's standard treatment. I
don't know. I typically do not use steroids prior to
laryngeal surgery routinely.

Since he says this i1s exploratory surgery,
maybe the Medrol dose pak was an attempt to see if
aggressive treatment -- because Medrol is pretty high docse
stuff. Possibly the explorateory part of this was toc see
if the lesion had responded. He was looking
microscopically -- that's what this is, microsuspension,

so you're looking a lot more closely than you can use with
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any instrumentation that you have in the office.

I'm just saying what T thought earlier was
the gentleman had been rushed to surgery and scmething was
removed, and that was not the case upon a more careful
review of the records. That's all I'm saying in regards

to what I said in that second paragraph.

Q. Prior to meeting with Ms. Fraley, you figure he
was just rushed to surgery. Now you realized it was four
days. ‘

A. Well, it was really prior to more careful review

of these records. It had nothing to do with Ms. Fraley.
I didn't get these records from Ms. Fraley. I got them
from Dr. Lee's office.

Q. And you got those prior to Dr. -- from Dr. Lee's
office prior to when you gave the video statement?

A. It's -- I do not know if I actually had the
records at the time I gave the video statement, but I had
not locked at them carefully enough to render the opinion

that I have now.

Q. Okay. We were going over this and paragraph one
is all cocrrect. In paragraph two you were talking about a
sentence of it that -- I'm sorry. Look at that with me.

So that was --
A. Rather than recommending voice rest or sterocids,

he took him teo surgery. He did indeed give him the




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

66

steroids.
Q. Okay. On the second to the last sentence that

begins "only this time" --

A. Yes.
Q. -- would you have recommended voice therapy?
A. I don't know.
MS. FRALEY: Objection; form.
A. It depends on the pathology, and I didn't see
his lesicon prior to ~- prior to the incision.
Q. Ckay. Anything else other than -- than that

part of the second paragraph before we move on to the
third paragraph?

A. I don't think so.

Q. Ckay. Then after -- after you're more -- after
your further review, what else changed in the statement --
well, would you agree with me thet Plaintiff's Exhibit 1
is a -- appears to be an accurate transcription of the
videotape you saw -—-

MS. BAILEY: He can't answer that.

MS. FRALEY: I'll object to form.

MR. NOTEBOOM: Then I guess we'll need to
show the videotape and it will take a little longer kind
of like a --

MS. BAILEY: I mean, we'd have to go line by

line. He can't answer that.
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MS. FRALEY: How about if we assume for
purposes of this question that it's accurate?

MR. NOTEBOOM: Ckay. That would be
super-duper. Okay. Assuming that this is accurate and --

MS. FRALEY: Well, how about if we say for
the record, Exhibit 1 is a transcription that was provided
to us by Mr. Noteboom's office --

MR. NOTEBOOM: That is accurate.

MS. FRALEY: It was not created by me or my
office.

MR, NOTEBOOM: No, but that is perfectly
accﬁrate that that is a perfectly accurate transcription
that has been line by line compared, I would assume, by
your staff, my staff and lots of people.

MS. FRALEY; Well, what I want to say for
the record is this is a transcripticn that Mr. Noteboom's
office has provided that for purposes of the guestions
here today, we are all assuming that it is an accurate
transcription. If somebody at some point discovers that
it's not, this agreement for purposes of these questions
doesn't stop anyone from pointing out by comparison the
video that there is, in fact, a transcription error. Is
that fair?

MR, NQTEBOOM: That's fair. That's very

fair.
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Q. Okay. We're on paragraph two. ©Subsequent to
that he's had significant voice dysfuncticn. When you
said he's had voice dysfunction, does that mean that
that's what you found out as a doctor?

A, That means that he still is c¢omplaining that
he's hoarse, that he doesn't have enough voice.

Q. And that was something that you observed as a
doctor as opposed to getting it from someone's records,
correct?

A. Right. 1It's my own history-taking, and it's
relying upon the patient stating that they don't have
enough voice.

Q. And to this day, do you have any information

that indicated that the history that the patient gave you

as it relates to his voice was anything other than

accurate?

A. No.
MS. FRALEY: Objection; form.
A. No. Sorry.
Q. We had a deposition this morning, in fact, with

the guy that had to let him go because of his voice. Has

anything else been provided to you by Ms. Fraley or

anybody with the insurance carrier that indicated anything

about the gqguality of his voice?

MS. FRALEY: Object to the form and object
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to the sidebar porticon of the comment.
A. No.
Q. QOkay. Has anybody commented to you about the
quality of Greg's voice in 20077
MS. BAILEY: 1I'll object just to the extent

that that would try to get him te convey anything that he

and I have discussed. Other than that, you can answer the
gquestion.
A. No.

MS. BAILEY: And I don't know that I have,
but I tell you that's a broad enough gquestion —--

MR. NOTEBOOM: I don't know that there was a
privilege that is —-- I don't know if that privilege
establishes --

MS. BAILEY: You're trying to tell me that
I'm not his attorney and we don't have an attorney/client
privilege?

MR. NOTEBCOM: No. What I'm trying to say
is you're trying to use the attorney/client privilege both
as a sword and as a shield.

MS. BAILEY: Absolutely not.

THE WITNESS: Can I take a break to go to
the bathroom?

MR. NCTEBOOM: Okay.

THE VIDEOGRAPHER: Qff the record at
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5:03 p.m.

(Recess from 5:03 p.m. to 5:14 p.m.)

THE VIDEOGRAPHER: Okay. We are back on the
record at 5:14 p.m.

0. Doctor, we're looking at Exhibit No. 1, and you
indicate there -- is there anything else that you want to
revisit with on paragraph one or paragraph number two of
Exhibit No. 17

A. No. I don't think so.

Q. On praragraph three, you were -- we were talking
about voice dysfunction that I'm presuming was found in
your office. What was your first office visit?

AL May of '05.

0. That you found in May o¢of '0 -- May 23rd of --
May 23rd of '057

A. Uh-huh.

Q. Is that what you were referring to about the
significant voice dysfunction that you got from the
patient by history?

A, Right. That's a historic thing. I mean, he's
saying his voice isn't what it is and, you know, I believe
him.

Q. Okay. {Reading) Seeing other otolaryngologists
other than myself,.

At that point, you don't know who you're
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I don't know how they're used, but they tout being able to
do laryngoplasties with a more long-lasting type of
compounds.

Q. Have you ever heard of a guy named Dr. Citel
(phonetic)?

A No.

Q. This company that's touting this possible cure
for Greg, is that down in Houston?

MS. FRALEY: Objection; form.

A. I didn't say it was a cure. I said there are
other compounds that can ke injected, like c¢ecllagen has
been -- that may be more lasting. Again, I don't have a
iot of information on that, but the compound is called

Radiesse, R-A-D-I-E-5-5-E. 5o at the time, I don't think

that was -- certainly, I had no knowledge of that being
available, so at that time, I felt it was -- his mucosal
defect was permanent. That may not be true now. I don't
know,.

Q. Okay. In 2005, it was your opinion, based on a

reasonable medical probability, that Greg had little
chance of having a permanent return of function; is that
correct?
M5. FRALEY: Form.
A, Right, I stand by that. I wasn't trying to

change that.
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Q. Okay. And is that -- other than perhaps this
R-A-D-I-S-S-F (sic), Radiesse that -- you've never given
any Radiesse to anybody, right?

A. I've used the voice gel for vocal cord
paralysis, but that's not in the wvocal cord itself. It's
put to the side to move the %ocal cord over, but I

understand that they can be used mucosally as well.

Q. Have you ever done that?

A. Muceosally®?

Q. Have you ever used --

A, Yes.

Q. Is this something that's available now that

wasn't available in '057

A. I doen't know if it was available in '05. It is
available now.

Q. QOkay. So that's why you would -- you're saying
you changed your -- your statement in here that he has
little chance of permanent return of function?

MS. FRALEY: Form.

A, Well, you asked me earlier in 2005, yes, but I
don't know now.

Q. Okay. You already went cver the sentence he
went to San Antonio where he had a successful collagen
injection, correct?

A. That's what he told me.
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Q. You indicated in the next sentence, the vocal
quality after the collagen invectieon -- injection was
cutstanding, but this is only a temporary maneuver, Would
you explain to the jury what that means?

A. Well, the collagen can get reabsorbed, and so
that -- what is there -- assuming that the collagen is
plumping up the area, in most cases i1t will eventually get
reabsorbed and have to be repeated.

Q. Okay. (Reading} At this point, he should be
considered to be disabled from his occupation as an

auctioneer.

i Right. Again, I'm not trying to change any of
these., I'm —--

Q. Okay. That would still be your opinion based on
his -- well, Greg's still, technically, your patient,

correct?
MS. FRALEY: Cbjection.

A, You mean could he call me and be seen? Sure,
but I've not seen him since 2005, so I really can't
comment on what his wvocal cords look like now. I have no
idea what he's been through, what sort of speech therapy,
what additicnal laryngoplasties he's had done. I do not
have a comment or an opinion ¢on whether he is in a
permanent situation now or not. |

Q. Nor has that information ever been made
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available toc you as of today?

A. That's correct.

Q. Okay. And there is very little that can be done
to restore normal #oice contour to the laryngeal service
other than the stuff you saw advertised called Radiesse.
Is that still your opinion?

MS. FRALEY: Objection; form.

A. Well, the statement -- excuse me -- is at that
peint in 2005, wvery little that can be done to restore
normal vocal contour. That's still a global statement
except there are other compounds that may be more
permanent. Again, I don't have personal experience doing
phone surgery on pecple, but things change, and I do know
that these new gels are supposed to be more permanent than
collagen was before. Again, it's not my -- it's not an
area that I have specific expertise in.

Q. Would -- would you expect -- when you say areas
of that expertise, would that be the type of expertise
that -- I know you don't know about Dr. -- you don't know
anything about Dr. Simpson, right?

A. Only from -- only from his association with this
case.

Q. Take a look at what we earlier marked as Exhibit
No. 2 to the deposition of Charles Blake Simpson. Would

you just scan it real quick so I don't have to go through
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that with you? We'll get it marked as our exhibit also,

too. We'll make a copy of it.

A. (Witness peruses document.) Okay.

Q. And there's several pages there. I don't know
if you want to look at any of the -- he's aﬁthored a
text -- a textbook. I think he's -- he's a professor now.

I think he's an asscoclate and assistant professor.
M3. FRALEY: Objection; form.

Q. Is that the sort of fellow that you feel would
know about this Radiesse --

MS. FRALEY: Form.

Q. -- based on -- assuming that that curriculum
vitae was -- testified to as being accurate and correct
when Dr. Simpson was deposed?

A, I would think he would know as a —-- if he's
still practicing as a laryngologist with his specialty
training, that he would have knowledge of all kinds of
injectable phono surgery techniques.

Q. Beyond -- beyond the opinion you shared about

this Radiesse with the jury that you just shared?

MS., FRALEY: Objection; form.
A. I'm not sure I understand your gquestion,
Q. Okay. You mentioned there might ke some new
miracle stuff that came on the market in the last two

years called Radiesse that maybe would change the opinions
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that you rendered to me in 2005, and you -- but you said
you probably want to check with someone else -- somebody
else. Just based on Dr. Simpson's CV, would that be the
type of somebody else we'd check with or what?

MS. FRALEY: Objection; form.

MS. BAILEY: Objection; form.

A. I don't know when this compound that is called
Radiesse came on the market. I didn't say it wasn't
available in 2005. I said I didn't know about it in 2005.
I didn't say it was a miracle either, but it is another
compound that may last longer. He got a good result from
the collagen injection. It would seem if that corrected,
as he stated, his problems with his voice function -- if
he still has the same issue with his vocal cords in 2007
that he had in 2005 and there are new compounds that.might
last longer than collagen, I would think that might be an
option for him.

That's why I think this statement that I
made earlier might not be accurate. Do I have firsthand
knowledge of what happens when you inject Radilesse voice
gel into the wvocal fold? No. Does Dr. Simpson? I don't
know, but he might. He deals with that a lot more than I
do. This is not a large part of my practice.

Q. Ckay. Anything else about paragraph number

three in Exhibit 17
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A, I don't think so.
Q. Okay. Let's go to the last paragraph of
Exhibit 1. Would you read the first sentence out loud so

we can talk about it?

A. Sure. What I said at that point was I believed
the standard of care was breached when his voice surgery
was performed without voice therapy.

Q. Did he ever have voice therapy prior to his
surgery?

A, I don't -- I don't have record that he did.

Q. Okavy. Should he have?

MS. FRALEY: Form,

a. I think it depends on the clinical situation,
and I think where things might have changed in my mind is
reading this more carefully, we're talking about what the
doctor thought was a polyp at the time, and I do think
there's a difference between a nodule, which is typically
associated with -- with dysfunctional voice use and a
polyp, which can be a neoplasm. It can also be from voice
trauma, but in reviewing this, I'm not sure what I would
have done had I seen this lesion, but I think that where I
was critical in 2005 -- and, again, I didn't know that
steroids had been used before the surgery was undertaken.
I am not going to be critical of scmecne who felt like a

unilateral polyp needed to be biopsied.
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Q. Was it a -- could you tell whether it was a

polyp or a nodule that Greg had?

AL I didn't see it before the surgery.

Q. D¢ you have -- can you tell the jury 1f it was a
polyp -- is there a difference between a polyp and a
nodule?

4. There can be. A nodule, typically, is a -- a --

sort of a bump on the vocal cord that's sort of l1ike a
callous. A polyp is usually a broader-based lesion.
Sometimes they're discolored, and they're -- more commonly
a polyp that's isclated wili be unilateral, and there can
be more of a chance that that is not going to respond to
volce therapy because whereas vocal nodules most commonly
are relatéd to volce dysfunction, meaning scomeone has --
strains when they talk or they don't use their voice
properly, a vocal polyp, particularly a unilateral one, 1is
worrisome that there may be some underlying patheology.

Q. Okay. Anything else about the first sentence
that "I believe" -- and I'm assuming.that that's
Dr. Palmer "believed the standard of care was breached
when his"™ -- I think "his" refers to¢ Greg, correct me if
I'm wrong —-- "voice surgery was performed”"™ -- and I assume
you're talking about surgery by Dr. Lee --

A. Right.

Q. -- without wvoice therapy"? Anything else in
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there you want to go ahead and retract to this jury two

years later?

A, Anything else in that particular sentence?

Q. Yes, sir.

A. No. I think the sentence is inaccurate now. I
would not -- I would not be critical. I don't think it

falls out of the standard of care, based on what I know
now, to take off a unilateral polyp with or without voice
therapy.

Q. The next sentence, would you please read that
out loud toc the jury?

A, At that time, I said, Particularly, a
professional voice user should ncot be subjected to

indiscriminate laryngeal surgery.

Q. Let me back up. What's a professional voice
user?

A, Well, I think in the context I was using that
was anybody whose -- who needs to use their voice for

their occupation such as you mentioned earlier, a
salesperson or someone of that nature.

Q. Okay. Is an aucticneer one of the highest
levels of professiocnal voice users?

L. I can't really comment on that. I don't know
that much about auctioneers and how they have to utilize

their wvoice.
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Q. Had you ever treated an auctioneer before Greg?
A. I don't think I had, actually.
Q. If an opera singer has a voice that you're

treating, has a problem where he or she is missing four or
five notes, that could be a significant problem with a
professional singer, right?

MS. FRALEY: Objection; form.

A. Sure it can be.

Q. And for you and me, you know, yvou're talking to
patients and I'm talking to pecople, too, whether we might
lose some notes within our range, that wouldn't be a
particular consequence, correct, I mean, from a doctor's
point of view?

A, Probakbly. I've not lost, for any period of
time, significant range, so I don't know how that would
impact me.

Q. So 1s it wvery impertant to -- to a doctor such
as yourself to find out what the patient deoes for a iiving
before doing indiscriminate surgery?

A. Well, I think --

MS. FRALEY: Form.

A. I think that it was -- it was an unfortunate
choice of terms to say "indiscriminate," but those
surgeries should be indiscriminate.

C. Whe -- who chose that?
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A, I did.

Q. You chose the term "indiscriminate"?

A, That's right.

Q. Okay. And now what do you want to change that
to now?

A, Well, I don't think there's anything wrong with

that sentence --

Q. Okay.
A -- unless you want to take out the
"particularly."™ Any voice user shouldn't be suscepted --

shouldn't be subjected to indiscriminate laryngeal
surgery. Nothing about this case has changed that -- that
view.

Q. Okay. And that's still your opinion based on a
reasonable medical probability?

MS. FRALEY: Form.

A. Right, except that I may not have needed to ke

as specific. Any -- anybody that uses their -- nobody

should have indiscriminate laryngeal surgery. That was a

very -- that statement stands alone.
Q. Ckay. And you go in on the 3rd, scheduled -~
scheduled surgery in a few days. That's -- neothing wrong

with that. That's commonly done by folks in your
profession?

MS. BAILEY: Object; form.
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MS. FRALEY: Form.

MS. BAILEY: That's been asked and answered
multiple times. He's not answering it again.

MR. NOTEBOOM: Just for the record,

Dr. Palmer has stated under oath that going in for
surgery —-- being scheduled for surgery -- after a visit on
the 3rd for surgery -- what's the date of surgery?

MS. FRALEY: The 7th.

MR. NOTEBCOM: The 7th. For surgery on the
7th is -- it's fine, and I just wanted to repeat that,
that that was the thing that you said was asked and
answered, and that's Dr. Palmer's testimony here under
cath. Okay. The next thing --

MS. BAILEY: Wait. Wait. Wait. Wait.

MS. FRALEY: Object to the sidebar and move
to strike.

MS. BAILEY: The test -- his testimony will

speak for itself.

MR. NOQTEBOOM: Well, I was addressing -- I
was addressing your -- okay. Then we'll reask the
guestion -- did I just --

MS. BAILEY: ©No. His prior testimony is
what I'm talking about.
MR. NOTEBCOM: Oh, okay. Did I --

MS. BAILEY: When you get the transcript,
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it's in there seﬁeral times already. Read it. He's not
answering it again.

MR. NOTEBOOM: Okay. Then --

MS. BAILEY: Nct that -- not that particular
guestion. He's answered it several times.

MR. NOTEBOOM: Ckay. Then I will
respectfully ask you to appear for a second deposition
when the transcription is --

MS. BAILEY: I'm used to hearing that. If
you want toc -- that tran -- this transcript 1s gecing to
show he's answered it multiple times and you'wve refused to
hear it.

MR. NOTEBOOM: Okay. Thank you, ma'am. And
good luck to you.

Q. The next sentence, would you read that ocut loud
to the jury?

A, At the time, I said there was no clinical
susplcion of a malignant process, which would have
justified the procedure.

Q. Now, what dces -- what do you mean by that?

A. Nothing I had gleaned from the records at that
time, nor was there anything in there that suggested he
was concerned about a malignant process. That would have
justified the procedure.

Q. And do you want to change any of that?
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A. No, and there's no -- there's nothing in the
record that said they were specifically concerned about a
malignant process.

Q. And you had those records when you made this
statement?

A, Again, as I said earlier today, I don't know if

I had the records or not, but I hadn't reviewed them

carefully enough -- are asking for something from me?
Q. Can I have your chart?
A, Of course.
Q. This is an original copy of your chart, correct?
A, Yes, sir.
Q. And it's in the -- has anything in the order of

any of the pages on the left-hand side been changed? Has
any of this been reordered?

b I have no idea.

Q. Okay. Has this been in your possession or in
somebody that you supervise possession?

A, Yes. It's been in my office.

Q. Okay. Has it been -- has anybedy else had
access to this chart where they ceould have reordered these
pages in -- in Donald G. Greg Clifton's chart?

MS. BAILEY: Let me Jjust point out'one
thing, Chuck, if it's okay. I think it's been copied at

least once for record services or for when it's been
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requested. I know it was provided to Mr. Clifton as well
and so that -- you know, when it's taken out and copied, I
don't know, and I'm sure that Dr. Palmer doesn't know.

That's the only thing I would point out to you.

Q. Other than that?
A. Other than that, what?
Q. Other than what yoﬁr lawyer just said.

MS. BAILEY: Has it been reordered?

A, I have no idea.

Q. OCkay. How many times have you looked at this
chart --

A, I do not —--

Q. -- in the last -- well, since your visit with --

with Ms. Fraley in October of 2006, have you relooked at
this chart at any periocd before -- between the last wvisit

with Greg and when Ms. Fraley came to visit you in October

of 20067

A. I don't remember.

Q. Would it be -- and you don't know how many times
you've relooked at it between 2000 -- between 2006 --

October of 2006 and today?

A. I do not how many times I've lLooked at that
chart..
Q. Would it have been more than a hundred?

M&. BAILEY: He -- object; form.
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A. I doubt that, but I don't remember the actual
number. I don't know what else to tell you.
Q. Okay. ©Okay. Would it have been more than ten?

MS. BAILEY: Object; form.
A. I don't know.
Q. Okay. It could have been mere than a huﬁdred
times you've looked at this chart?
MS. FRALEY: Objection; form.
MS. BAILEY: He's already answered that.
Object; form. Asked and answered. You don't have to
answer it again.
Q. Is ycour memory such that you can't recall

whether or not you've looked at this chart a hundred times

or not?
M3S. BATLEY: Object; form. That's
argumentative. You do neot have to answer that.
Q. You don't have to, but you can if you don't want

to come back & second time.

MS. BATILEY: I will say it and I mean it
with all my heart, my client will do what I instruct him
to do and not what you iﬁstruct hnim to do.

MR. NOTEBOOM: Well, your heart's not an
issue in this, but Qhat is an issue is how many times he's
looked at this chart because he's changed -- he's changed

some things, and I just want to figure cut when. Is 1t
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truthfully your testimony that you have no idea when you
had this c¢hange of mind and change of heart --
MS. BAILEY: Object to form --

Q. -- Doctor?

MS. BAILEY: I'm going to object to the
sidebar and move to strike.

MS. FRALEY: The same objection.

MS. BAILEY: Okay. And you may answer that
guestion one more time as well.

A, I do not recall specifically when I came to the
realization that there was more to this stecry than I
originally thought.

Q. Do you recall generally?

A. I don't remember. The timeline has not -- has
not been c¢ritical to me, but things have changed, in my
opinion, since you filmed me in my coffice in September of
'Q5.

Q. Ckay. 8¢ since September of '05, you now have a
clinical suspilicion of a malignant process?

A. I did not say that, sir. I said that at -- and
I didn't try to change that sentence. I did not find in
the records of Dr. Lee that there was a clinical suspicion
of a malignant process, which would have justified the
procedure. I'm not changing that sentence.

Q. QOkay. The next sentence, would you please read
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that sent -- that and the wvery last sentence out loud,
please, sir?

A, At that time, I said it did appear that this was
the same -- and I think this is a misspell. I probably
said "nodulery" that he had previously and his subsequent
surgical brocedure did render his larynx incompetent for
his normal occupation as an auctioneer.

Q. Are you saying that the surgery messed him up
being an auctioneer?

MS$S. FRALEY: Objection; form.

Q. Is that what that says?

A. At the time, I thought the surgery had rendered
him incompetent.

Q. Do you -- have you changed your opinion?

A. I haven't seen him since 2005, sco I don't know
what his veccal quality is, but as he presented himself to
me at that time, he stated that he couldn't perform his
normal cccupation. He had a mucosal defect, which I
thought was from removal of a vocal nodule. In reality,
the surgeon thought he was removing a veccal polyp, which
is different clinically to me than a vocal nodule,

Mr. Clifton presented that he had a nodule
removed. It appears that Dr. Lee was working under the
assumption that this may have been a polyp. That changes

things, in my opinion.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

90

Q. On this -- on your letterhead here it -- I think
this is authorization to disclose health information.
There's some red writing that when we photocopy it, it
won't appear to be red. Would you just read into the

record what's red?

A. It says, Mailed AF 8/2/05.

Q. And do you kncow who wrote that?

A, I do not who wrote that.

Q. Okavy. Do you have any idea what that means
or -- to you as --

AL It appears that this piece of paper, the

disclosure, was faxed from Clifton Management Company, if
this is correct, and if their style is correct, on
7/10/05, the same date that -- that Mr. Clifton signed
this, and I -- 1t would be my assumpticn that we mailed

this request for records to this Dwight Lee address on

8/2/05. I don't know -- I don't know who AF is.

Q. And what --

A, Or if that's even a person's initials. I'm not
sure what that means. I'm going to need another bathroom
break.

Q. Let me see 1f I can finish it. Let me see if T

can finish it and just be done. I'm close to being
finished, but you can take a bathroom break if you want.

A, We'll see.
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Q. Let's go ahead. You're making me nervous.
A. Don't be nexrvous.
Q. Ch, I can't help it. There is some more

guestions I'm going to have te ask about the TMLT, so why
don't we take a short break.

THE VIDEOGRAPHER: We are off the_record at
5:43 p.m.

{Recess from 5:43 p.m. to 5:51 p.m.)

THE VIDEOGRAPHER: We are back on the record
at 5:57 (sic) p.m.

(Exhibit No. 2 marked.}

Q. Doctor, we're going to make‘a copy of

Mr. Clifton's chart at this deposition, and it will be
labeled as Exhibit We. 3 (sic). We did a 2, didn't we?
Yeah, 3, and -- but there is -- and I'm going to ask the
court reporter to keep everything in the exact same order
that is in the chart you brought with you today. Do you
have any other -- any documents anywhere that have
anything to do with Mr. Clifton other than what is in
Exhibit 37

MS. BAILEY: And what I may have sent him in
terms of correspondence from me? Correspondence from me,
other than that.

Q. And correspondence -- well, anything other than

what the two lawyers Jjust said.
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A, Not that I'm aware of. The only other thing is
the -- is the letter confirming you as my attorney.
That's the only thing I really have, but that's not in
here.

Q. And if there's no other documents that you'wve
ever reviewed that has any -- that you've ever seen
regarding Mr. Clifton?

A. I don't think so.

Q. And vou've never been provided any other

documents that have anything to do with Mr. Clifton by any

person?
A, Not that I recall.
Q. And -- okay. &nd those last few pages in there

where, you know, Dr. Lee's records did --

a. The thing you handed me a mcment ago is the
form -- 1is the thing from the TMLT asking for the medical
records.
Q. aAnd then it looks like there's some things
after -- after that TMLT letter. Did those things come
in --
A, I think -- I think that this is what is referred

to in here is (reading), Enclosed, find a duly-executed
authorization which will alleow me to release this
information. It locks like this is =-- it looks like this

is -- that's what this is. It's an authorization form for
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release of protected health information.

Q. Okay. And I think there's also Exhibit A in
there, it looks like, the answers-?

A. I think that's just part of this. 1It's got the
same date and fax stamp on it as the other -- as the other
pieces of paper.

Q. And prior to that time, you had never been
requested from TMLT to do anything whatscever that has any
bearing whatsoever on this case prior to the day you got
that letter in '06?

A, That's correct.

MR. NOTEBOOM: Pass the witness.
EXAMINATION
BY M3. FRALEY:

Q. Dr. Palmer for the record, my name is Liz
Fraley, and I represent Dr. Dwight Lee in this lawsuit.
Because I'm a little bit down the table Irem you --

A. Yes, ma'am.

Q. -- I'm going to ask two things. First of all,
if you can't hear me, will yvou please let me know?

A. Yes, ma'am.

Q. Second, if I ask you a guestion you don't
understand or you would like me to rephrase, will you
please let me know that?

A, Yes, ma'am.
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Q. And, finally, may I ask the court reporter just
to slide me some exhibit stickers because I think that may
be easier than trying to hand things to you.

MS. FRALEY: And, for the record, I have
that the statement was Exhibit 1 to the deposition, which
would make the chart Exhibit 2; 1is that correct everybody?

MR. NOTEBQOM: Sounds gcod.

MS. FRALEY: With y'all's permission, I am
going to mark a legal page with Exhibit 2 and put copy of
doctor's chart just so I start marking things in the right
order, and hopefully that will remind us all about that.

Q. Doctor, I understand that you first saw
Mr. Clifton as a patient on May 23rd of 2005; is that
correct?

A. Yes, ma'am,

Q. At the time that you were first seeing
Mr. Clifton, wheo, other than Mr. Clifton, provided you
with any historical information abeout his care or his
condition?

A. His wife, I believe.

Q. All right. And so on the 23rd of May, is it
fair tc say that the totality of the information you had
about his prior treatment why the surgery was done and how
his voice had been pre and postsurgery came from either

Greg or Tina Clifton?
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A, Yes, ma'am.

Q. Did they bring with them that day any records
showing medical care or treatment they had received prior
to coming to your coffice?

A. No. I don't believe they did.

Q. I know that you had them £fill out scrt of a
historical information form about prior medical condition
and care and treatment. Did he disclose to you who any of
his physicians were?

A, No, he didn't. Excuse me. Yes. He disclosed
that his primary care physician was Dr., LeCroy.

c. Did he give to you any information on that first
visit as you were taking a history from him about any
treatment that Dr. LeCroy had given him for complaints of

hoarseness or problems with his voice?

A, I'm very sorry. I was —-- I read something while
you spoke. Can you repeat that? I'm sorry.
Q. I'm happy to.

During that first wvisit, did either Mr. or
Mrs. Clifton provide you with any information about what
Dr. LeCroy had given him -- "him" being Mr. Clifton -- in
terms of treatment for voice complaints?
A. No.
0. You met with Mr. Clifton two times after that

May wvisit, once in July and once in September; is that
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correct?

A. Yes.

Q. At any of those other wvisits, did Mr. Clifton or
his wife tell you any of the conservative therapy he had
had prior to surgery with Dr. Lee?

A. No.

Q. I understand that on at least one visit
Mr. Notebcom met with you regarding his client,

Mr. Clifton; is that correct?

A. That's correct,

Q. Did Mr. Noteboom provide you with any records or
information in another form about the treatment that
Mr. Clifton had received prior to seeing Dr. Lee for
surgery in early 20057

A No.

Q. At the time, then, that you gave the video
statement in this case, had either the Cliftons or their
attorney ever told you about the treatment received by
Mr. Clifton by any other health care provider of their
impression of what Mr. Lee had done?

A, With the excepticn of the treatment subsequent
to seeing me in May in San Antonio, there was no other
information. Excuse me.

Q. Absolutely. Now, you understand and one of the

corrections that you made to Exhibit No. 1 was that there
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had, in fact, been stercid treatment prior to surgery by
Dr. Lee that had apparently commenced on January 3rd. Do
you recall that testimony?

A. Yes, I do.

Q. Were you aware that the patient had also been
given a premise of a taper pack in October of 20047

A. At the time, I gave this -- are you asking me if

I know that now or i1f I knew that at the time --

Q. Let me ask you if you've ever known that?
A. Well, let me look back and see. There is some
information from 2003. No. I don't know anything about

anything from October of '04.

Q. A1]1 right. I am going to hand you what has been
Rates-stamped Page No. 5 out of the subpoenaed records
from Mr. Cliften's family physician, Dr. LeCroy, and ask
you 1if that appears to be an office note dated October 5th
of 2004 in which the patient was complaining of some
hoarseness or voice problems?

A. Yes, it does.

Q. At the bottom, what is the medication or
treatment that was prescribed tc Mr. Clifton by
Dr. Leflrocy?

A, It says prednisone taper 20. I assume that's a
20 milligram tablet, and it shows three, two, one, one,

one. I would -- that would typically be three pills on
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one day and then two pills on the second and then three

days of a pill each day.

Q. Ig prednisone a steroid?
A. Yes, it is.
Q. And 1s that the type ©f therapy you were

describing earlier in response to Mr. Noteboom that might
be tried to see if a lesion on a vocal cord went away in
response to steroid therapy?

A Yes, it would be.

Q. Did you see any indicaticen that between that
October dosage of prednisone and January when the patient
saw Dr. Lee, that the lesion on the wvocal cord went away?

MR. NOTEBOOM: Objection; form.

A, Well, there‘é no evaluation ¢of the larynx in
October.

Q. Did the patient tell you about having had
sterolds by Dr. LeCroy priecr to —-- in Octcber of '04 prior

to his visit with Dr. Lee?

A, No.

Q. Did he give any information about whether that
had been effective or not?

A. No. I'm sorry.

Q. Is this the first time that you have learned
that there was prednisone or steroid therapy in October of

2004 on Mr. Clifton?
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A. Yes.

Q. If he had the prednisone therapy as documented
by Dr. LeCroy in October, had steroid therapy again
January 3rd of '05 and still had a lesion unilaterally
present on his left vocal fold, would that be worrisome to
you that the lesion had not responded to two courses of
steroid therapy?

A. Yes.

Q. Under those circumstances clinically, would it
be reascnable to kiocpsy that lesion to determine whether
it was, in fact, benign or cancerous?

MR. NOTEBOOM: Objec¢tion; form.

A, Yes.

Q. One of the things you told Mr. Noteboom in
response to his treatment was that you had been told by
Mr. Clifton at each of your wvisits that this was a nodule
as opposed_to a polyp. Do you recall that?

A. I don't remember if I said on each wvisit, but
that's how it was -- certainly, how iﬁ Wwas presented to me
initially.

Q. Well, let me ask you to look at the adult
medical history form for Mr. Clifton that's contained in
your chart.

A.  Uh-huh.

Q. Under please list previous surgeries cor
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hosgpitalizations and dates, what does it say was removed
by laryngoscopy in January of '057?

A. Nodule.

Q. ¢On your first visit on May 23rd, there's a
history that's written at the toﬁ. Could you read what
that says?

A, Uh-huh. It says.not enough voice, January 2005,
nodule left cord removed.

Q. Was there ever a time that Mr. Clifton or his
attorney told you or showed you a record that, in fact,
this had been a pelyp by Dr. Lee's clinical evaluation?

A. No.

Q. Were you shown the consent form filled cut by
Dr. Lee that Mr. Clifton signed indicating that the
surgical treatment was for vocal cord polyps?

MR. NOTEBCOM: Objection; form.

A, No.

Q. Would that have been important information for
you to have in evaluating whether the care and treatment

provided was reasonable?

A. Yes.
Q. Why would that have been important?
A. A nodule is lesgs of a concern and less of an

indication for a surgical procedure than a unilateral

lesion such as a polyp, and I would not be critical of
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~polyp, not a nodule?

someone removing a unilateral wvocal cord peolyp that had
not responded to treatment.

Q. At the time that you gave the video statement,
had either the Cliftons or their counsel ever told you
that the clinical assessment by Dr. Lee, beoth as told to

them and as documented in the records, was that of a

A. No, ma'am.

Q. Let me represent to you that Dr. Simpson, the
treater in $an Antonic, has been deposed in this case and
that it is his testimony that unequivocally this was a
polyp, not a nodule. If that is, in fact, his testimony,
would that reenforce your opiniocn about whether this

patheology is a polyp as opposed to a nodule?

A. Yes.
MR. NOTEBOOM: Objection; form.
Q. Thank you.
MR. NOTEBOOM: {Inaudible.)
Q. Wheﬁ Mr. --
MS. FRALEY: And I need to object to
sidebar. I'm not sure if that got into the record, but

I'm going to object to the sidebar and move to strike.
Q. When you first talked to Mr. Clifton, what did
he tell you about whether he was, at that time in May,

working as an auctioneer or whether he had been working as
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an auctioneer in the month or two prior to seeing you-?

a. I don't recall that he referenced whether he was
working or not. His complaint was he did not have enough
voice.

Q. Did he, at any time, tell you that starting in

at least February of 2005, if not sooner, he had, in fact,
been working doing both car and cattle auctions?

A, No. He did not tell me that.

Q. At the time that you gave this video statement,
had either Mr. Clifton, Mrs. Clifton or their attorney
told vou about whether he had, in fact, continued to work
as an auctioneer after the surgery?

MR. NOTEBCOM: Obijection; form.

A. No.

Q. And so if, in fact, the records and the
testimony in this case show that he had, in fact, been
performing auctions from February of 2005 on, would that
change your opinion about your statement, gquote, At this
point, he should be considered to be disabled from his
occupation as an auctioneer, if he was, in fact, working
as an auctioneer?

MR. NCTEBQOM: Objection; form.
A, Sure, it would.
Q. Let me show you what has been previously marked

as Simpson No. 11, TIt's Page 22 from the deposition of
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Donald Greg Clifton, and let me ask you: Is the
information that's contained on Page 22 of Mr. Clifton's
exhibit -- pardon me -- deposition, information you were

provided by the Cliftons or their attorney?

A. Give me a moment to read it and see.
Q. Absolutely. Please take your time.
MR. NOTEBOOM: Are you asking him -- what's

the date of that deposition, just sc I'm clear?

MS. FRALEY: I don't know.

MR. NOTEBOCOM: Was it like a couple of
months ago?

MS. FRALEY: I don't remember. Does it have
thé.date on there at all?

THE WITNESS: It's on the exhibit stamp. Is
that the correct date?

MS. FRALEY: No. That's the date of
Dr. Simpson's deposition.

THE WITNESS: Oh, sorry.

MS. FRALEY: Tell you what. ILet me let him

read it first and then I'm going to ask him a different

question,
A. (Witness peruses document.) Okay.
Q. Thanrk you. My question to you is: Was the

information testified to by Mr. Clifton about his going

back to work in January cof 2005 following his surgery,
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information that was ever conveyed to you by either
Mr. Clifton or his attorney?

A. No, it was not.

Q. All right. And you've already told us that ycu
were not informed that he had been working in the months
of February and March and April, correct?

A. That's correct.

Q. Was it your understanding, though, when you
gsaid, At this point, he should be considered to be
disabled from occupation as an auctiloneer -- was that
based on your belief that he was not working and was
unable to work?

A. Yes.

Q. If that information is not factually true, if he
was indeed working, would that change your opinion about
whether this is an accurate statement?

A. Yes, ma'am, it would.

Q. Now, you and I did meet back in October, I
believe, of 20067

A. Yes.

(Exhibit No. 3 marked.)

Q. I'm going to hand you what I've marked as
Exhibit 3 to your deposition, and I believe it's a
duplicate of what 1s ceontained in your chart, but is this

an authorization signed by Mr. Clifton that allows the
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disclosure of health information, both wverbal and written,
and has your name on it authorizing Dr. Lee and his
attorneys to obtain verbal and written health information
from you-?

MR. NOTEBOOM: Objection; form:

A, (Witness peruses document.) Okay. Yes, that's
what it is.

Q. All right. And did you provide verbal
information to me about your care and treatment of Greg
Clifton as Mr, Clifton authorized you to do by Exhibit 37

A. Yes.

Q. When you met with Mr. Noteboom, was I invited to
that meeting?

A, No, ma'am.

Q. So I take it that you have --

MR, NOTEBOOM: I didn't know yocu then.

Q. I take it you had one meeting with Mr. Noteboomn,
which I did not attend, and one meeting with me that
Mr. Notebﬁom did not attend, correct?

A, That's correct.

Q. A1l right. Now, you were asked a guesticn about
whether there were any written instructions in the records
you had been provided at that point in time instructing
Mr. Clifton either about voice use or not to go back to

work. Do you recall that testimony?
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A. Yes, I do.
Q. And I have a really great exhibit here
somewhere, if I can find it. Were you ever provided by

Mr. Clifton or his attorneys with the records from the
hospital where Mr. Clifton had his surgery?

A, I think only the operative report.came from the
hospital, bkut that was provided by DPr. -- through
Dr. Lee's office records, and I didn't receive any
hospital records, per se.

Q. 411 right. BAnd so as you sit here today, you
have nét seen the written discharge instructions that were

signed by Mr. Clifton?

A. No, ma'am.
Q. Let me find the exhibit and I'll give it back to
you in a moment. You were asked some questions about

whether it's appropriate for the hospital to call the
patient 1f they're supposed to be on voice rest. I'd like
you to assume with me that the patient was gilven
instruction at 12:30 on January 7th to have complete wvoice
rest for 72 hours and then minimal voice use thereafter.

MR. NOTEBOOM: Objecticon; assumes facts not
in evidence.

MS. FRALEY: Okay. Well, then T need to ask
yvou a favor. Can I see your copy ©f the exhibits to

Dr. Simpson?
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MR. NOTEBOOM: Uh-huh.

MS5. FRALEY: Thank you.

MR. NOTEBOOM: I was going to show him this
one here anyway.

Q. I do this all the time. I mark stuff off my
records and then I get in trouble with my paralegal
because it doesn't get put back in.

All right. Let me show you what was
Exhibit 18 to Dr. Simpson's deposition, and I'll represent
to you that that was -- there you go. I did have it.
Exhibit 18 to Dr. Simpson's deposition, that is an
outpatient discharge instruction from Doctors Hospital.
And do vou see Mr. Clifton's name and date of birth on the
lower right-hand side?

A. Yes, I do.

Q. Do you see Mr. Clifton's signature saying I have
received a copy of the above discharge instructions, I
understand the risks if they are not followed?

A, Yes.

Q. Then you see that the nurse, apparently, a Terry
Rivers, signed off on that at the time noted of 12:307

A. Yes.

Q. What under "miscellanecus" were the discharge
instructions Mr. Clifton signed off on?

A. Complete voice rest for 72 hours, minimal wvoice
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ugage after that.
Q. All right. In your opinion, is that a
reasonable instruction to give the patient following the

type of procedure that Mr. Clifton had?

A. Yes.
(Exhibit No. 4 marked.)
Q. 211 right. Now, I'll hand vou what I've marked
as Exhibit Neo. 4, and if you don't mind, go on —-- just so

you remember that that's on the 7th at 12:30. Exhibit 4
is a sheet from the hospital, the bottom of which is
entitled "discharge follow-up," and do you see a call
dated 1/10/05 at the time of 14257

A. Yes,

Q. Would 1/10/05 at 1425 have been more than 72
hours after the time Mr. Clifton got these discharge
instructicons on the 7th?

A, Yes, ma'am, it is.

Q. A1l right. And so the comment, I'm feeling
great, no prcblems, is that documented on this sheet?

A. Yes, ma'am, it is.

Q. Did Mr. Clifton o¢r his attorneys aver show you
these discharge instructions as to the instructions
Mr. Clifton was given about his voice use?

A. No.

Q. Did Mr. Clifton ever tell you, as he testified
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in his deposition, that Dr. Lee never actually discharged
him tec work, but that he had been discharged in his own
mind to return to auctioneering?

A, No.

Q. Is it important for a patient who is still
having voice problems after surgery not to return to a
profession such as auctioneering until they have been

medically cleared to do so?

A. Yes.
Q. Why 1s that?
A. In my practice, I need to make sure that the --

that I'm satisfied with the appearance of the larynx
before I let them go back to normal voice use.
Auctioneering, certainly, is at least normal volice use.

Q. Did you see anywhere in the records you obtained
from Dr. Lee that he released the patient from the
postoperative instruction of minimal use thereafter or

that he released him back to work?

A, Let me review.

Q. Please.

A, (Witness peruses documents.) No, I do not.

Q. Did Mr. Cliftdn, his wife or his attorney ever

tell you that less than a month after surgery, he had gone
to a group called CareNow, an acute care clinic, to

receive steroid therapy for extreme hoarseness so that he
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could work a sale at the stock show?
MR. NOTEBOOM: Cbjection; form.

A No.

Q. Let me show you what i1s Page 7 out of the
subpoenaed records from CareNow, Dr. Teresa Garza, and
I'1ll represent to you that this is the Web check-in for
Mr. Clifton and ask you to lcocok at the top couple of lines
there about the reason for the patient's check-in for the
patient seeking treatment. What does that say?

A, Extreme hoarseness. I am an aucticner and have
Lo sell a sale at the stock show tomorrow.

Q. Under the circumstances of having had surgery
recently, do you feel it was appropriate for Mr. Clifton
to seek steroids from CareNow to t{ry to amplify or boost
his wvoice for a stock show less than a month after wvoice
surgery?

A, Nc, ma'am.

Q. Did Mr. Clifton or his lawyer ever show you the
historical information that Mr. Clifton gave to the
CareNow doctor, Dr. Garza --

MS. FRALEY: And, Counsel, for the record,
this is Page 3 of the records.

Q. And I'll ask you to look at the top where the
history regarding his thrcat proklem is described. Is

there a question that asks when this happened and whether
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the patient has ever had surgery for the conditicn?
MR. NOTEBOOM: Objection; form.

A, Yes.

Q. When did Mr. Clifton, according to that record,
indicate that the throat problem had happened before?

A It says previous episodes one and one-half years
ago.

Q. Does it ask about whether there has been surgery

for the condition?

A. It does.

Q. And what does that say?

A, It's got a null sign.

Q. And does that have a meaning in medical

recordkeeping which you're familiar with?

A, None.

Q. Was 1t accurate tha Mr. Clifton had not had any
surgery for this voice problem on February 6th of 20057

A. No, that's not accurate.

Q. Would it be important for a clinician who is
prescribing steroids for hoarseness so that a person can
work as an auctioneer to know whether there had been
recent surgical intervention on the vocal cords?

A. Yes, ma'am.

Q. Why would that be important to know?

A. I think that an emergency care facility would
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defer to the operating surgeon whether steroids would be
appropriate.

Q. Would you have wanted to know from a historical
perspective whether the patient had been obtaining
steroids from multiple scurces after surgery in order to
bocost his voice for auctioneering?

A. Yes.

Q. Why would you have wanted t¢ know that as one of
his treating physicians?

A. The continued use of the steroids could have an
adverse effect on healing. It also may given him an
artificial sense that things are okay when they are not
okay. He could have further traumatized his larynx
without knowing it due to the anti-inflammatory effects.

Q. Now, in lcooking at your office chart, were you
ever told that he had been sent to voice therapy in Dallas
by Dr. Lee after the surgery?

A. Not until I reviewed the records from Dr. Lee
carefully where it says vocal -- wvoice -- wvocal or voice
rehab, but at the time that I was treating him, no.

Q. Would it have_been impertant for you to know
that the pafient had, in fact, been referred to voice
therapy after surgery for -- to see if that coculd work o
improve any muscle tension?

A. Sure.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

113

Q. But Mr. Clifton and his attorney did not tell
you that referral had taken place?

A, That's correct.

Q. Did Mr. Clifton or his attorney ever tell you
that despite having eight tc ten recommended sessions --
or eight to ten sessiéns, I'm sorry, recommended by the
speech pathologist, Mr. Clifteoen had only attended four of
those sessions?

A. I did not know that.

Q. If a patient does not complete a course of voice

therapy or speech therapy, can that adversely affect their

recovery?
MR. NOTEBOOM: Obijection; form.
A. Qf course.
Q. Now, at some point you were told by Mr. Clifton

or his counsel that he had been referred to a lady named
Kim Coker at All Saints Hospital in Fort Worth; is that
correct?

A. That's correct.

Q. Do you know Ms. Coker?
A. Yes, I deo.
Q. Do you have an opinion as to her competence or

gqualification as a speech therapist for providing wvocal
therapy?

A. Yes, I do.
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Q. And what is that opinion?

A, She's superb. It's who I use for my adult and
my older adolescents.

Q. Have you ever been provided with any of the
records regarding either Mr. Clifton's progress and
therapy with Kim Coker or his compliance with attending
speech therapy?

A, No. I do not -- or have not.

(Exhibit No. 5 marked.}

0. Let me hand you what I've marked as Exhibit 5.
This is an October 26th, 2005 outpatient therapy progress
note from Ms. Coker regarding Greg Clifton. Let me hand

that to you and give you a moment tc look at it.

A, {(Witness peruses documents.) Okay. I've read
it. I've read it.
Q. Does that indicate in the second paragraph that

the patient had returned to auctioning without consulting
the ¢linician and had scheduled five auctions in three
weeks time?

A. Yes, it does state that.

Q. All right. (Reading) Perceptual analysis tcday
reveal within normal limits, pitch, loudness and timing.

What does that mean?
- A. That his ability to use his wocal folds to

change pitch, to get volume and to synchronize the vocal
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cords, basically. The timing means that the vocal cords

themselves are able to vibrate at the same fregquency,

which is critical to getting good vocal gquality, so those
are -- perceptual analysis is a -- usually, is a -- is an
acoustical measurement that they -- that they get a graph
to label those things.

Q. So that'é actually an objective analysis of
whether the vocal cords are vibrating and working equally
on both sides?

A. That's correct.

MR. NOTEBOOM: Objection; form.

Q. All right. And under "assessment,”™ successful
return to auctioneering represents significant milestone
in patient's recovery process.

A. ' Yes, it says that.

Q. Up about midway through on the page where it

says, Objective, patient has hkheen in five visits since

. date of e%aluation of 8/2. Patient canceled three
sessions, one visit canceled by clinician. Do yocu see
that?

A. I do.

{Exhibit No. ¢ marked.)
Q. Let me hand you the therapy progress note for
November 23rd cf 2005 that I've marked as Exhibit 6. I'm

sorry. Let me mark one that's not highliighted. I think
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that will make everybody happier. I'm golng to give you a
moment to look at that.

A. (Witness peruses documents.) Okay.

Q. Under "objective," does it indicate that the
patient is still missing or canceling at least as many, if
not more, sessions than he's actually attending? |

A, Yes.

Q. Did that seem, based on the assessment by
Ms. Coker, to be impacting his recovery?

A, Yes.

Q. When it says, Patient leaves each session with

WNL voice, what does that mean?

A. I would assume that to mean within normal
limits. That's a standard abbreviation for within normal
limits.

Q. Does she indicate that the prognosis for

improvement is excellent based on recent progress in
videos for endoscopic findings?

A, Yes, 1t does.

{Exhibit No. 7 marked.)

Q. And, finally, let me hand you Exhibkit 7, which
is the progresé note from 12/21/05.

A. (Witness peruses document.) Okay. I've read
it.

Q. Under "objective," does it indicate that the
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patient attended only two of seven scheduled wvisits that
month and had canceled the others?
MR. NOTEBCOM: Objection; form.
A. Yes, it does.
Q. Under "assessment,"” does it indicate that the
patient was missing many therapy sessions and that that

was hindering him from successfiully completing his

therapy?
MR, NOTEBOOM: Objection; form.
A. Yes, it does.
Q. Is the final line in the assessment, prognosis

for continued improvement is dependent on patient
completing therapy course?

A, Yes, it does.

MR. NOTEBOOM: Form.

Q. Sc in terms of the statement that you made on
video for Mr. Noteboom about whether he's disabled and
whether there would be recovery was informaticon about the
success of Kim Coker's voice therapy information you
didn't have when you made this statement?

A. That's correct. |

MR. NOTEBOOM: Objection; form.

Q. Having reviewed at least a few of the progress

notes from Ms. Coker, does anything in that alter your

opinion about what his vocal performance was after the
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time you left him and what hope there is for recovery?

A. Sure.
Q. In what way?
A. With the therapy that she has outlined and

instituted for him, it's ocobvicus that he does well when he
follows the treatment plan. Whén he falls back inte the
habitual patterns, his vocal quality, including the
objective perceptual analysis, changes for the worse.

Q. Now, you understand that Mr. Clifton had
complaints of hoarseness and voice issues prior to the
time he saw Dr. Lee in January of 2005, correct?

MR. NOTEBCOOM: Objection; form.

A. Yes.

Q. Does that indicate to vou whether there was some
underlying or pre-existing condition that was impacting
his wvoice?

MR. NOTEBOOM: Objection; form.

A, I would think so.

Q. Is there any way to determine what effect that
pre-existing céndition is having versus what changes the
surgery affected in his overall voice quality --

MR. NOTEBOOM: ijection; form.

Q. -—- currently or at least as of the last time you

saw him?

A. Well, I think you've got some objective
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information from the speech therapist that when she
changes the bad voice behavior, that the hoarseness goes
away and he has subjective and objective normal

vocalizations, so that would probably be the major issue.

Q. Let me see if I can put that in lay terms.
A. Sorry.
Q. Well, no, I just want to be sure I understand.

He had some habits or patterns in how he used his voice

that could be changed and corrected by learning new ways

of projecting and speaking. Is that accurate?
A, That's correct.
C. And when he follows the new way of doing it, the

therapist notes he can get back to within normal limits?
MR. NOTEBCOM: Objection; form.

Q. When he doesn't, he doesn't get back into normal
limits?

MR. NOTEBOOM: Objection; form.

A. That's right.

Q. All right. Now, one of the things that you
talked about was this little area on the vocal cord where
the surgery was. Was that sort of a mild bowing effect on
the vocal cord that vou observed?

MR. NOTEBOOM: Objection; form.
A It was a mucosal defect, so it deoes -- it does

bow inward so that there's a gap there, yes.
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Q. All right. And was that part of what you

believe the structural defect was when you saw him back in

200572
A. Yes.
(Exhibit No. 8 marked.)
Q. Let me hand you what I've marked as Exhibit 8 to

your deposition, and this is a January 31st, 2006 progress
note from Dr. Simpson in San Antonio, and I'm going to ask

you to look at this little part surrounding the drawing --

A. Okay.

Q. -- of the wvocal cord.

4. (Witness peruses document.) Okay.

Q. Does that appear toc be documentation from a
stroboscopic evaluation by Mr. -- by, parden me,

Dr. Simpson?

A. Yes, it does.
Q. And what does he say about vocal fold meobllity?
AL Vocal fold mobility is listed as NL, which

should be normal.

Q. 211 right. ©Now, under kowing or atrophy, what
does Dr. Simpson document as being present in January of
20067

A. He's indicating that there's no bowing or
atrophy.

Q. What is the closure pattern of the wvocal cords?
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A, He completely closes.

c. Is that desirable or not?

A, That's normal.

Q. How about vibratory amplitude? Is that intact?
A, I believe that's what he's saying.

Q. And the mucosal wave, it says reduced over left

anterior one-third?

A. Yes.

Q. Is that the only abnormality that's present is
some portion of mucesal wave -- and something i1s marked
cut there. I'm sorry. I can't read it, but where it's
reduced over one-third?

A, Under "mucosal wave," it does say reduced over
left anterior bne—third.

Q. All right. Iz this examination by Dr. Simpson
in January of 2006 a better or more normal structure to
the vocal cords than what you saw in 20057

A, Yes.

Q. And would you expect a more normal structure to
the vocal cords plus compliance with voice therapy to
affect a substantial improvement in voice guality?

A. Yes, I would

MR. NOTEBOOM: Objection; form.
Q. I want to ask you a little bit about the steroid

use January 3rd to January 7th. I know you told us that
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you have not seen the consent form, but let me show you
Pages 32 and 33, which is a portion of the consent form
from Doctors Hospital signed by Mr. Clifton. What does it
indicate that the conditicn is which is being Lreated?

A. Vocal cord polyps.

Q. And then what are the procedures that are listed

as occurring or potentially being consented to by the

patient?

A. Laryngoscopy, possible biopsy or vocal cord
stripping.

Q. Let's break that down. What's a laryngoscopy?

A, That's_the actual inspection of the vocal
apparatus, including the top part of the wvocal -- the

larynx and the vocal cords themselves.

Q. Is it fair to say that that's looking more
closely with, for example, some sort of fiberoptic or
magnifyving scope?

A. Operative laryngoscopiles are usually done with
an operating microscope, not fiberoptically because you
can really get higher magnification and better depth of
field because you're using two eyes.

Q. Is that what you were talking about earlier when
you talked about giving the patient steroids and then
going in to take a look or get a closer look at whether

the steroids were dissolving the condition?
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A.

Q.

Yes.
And then does it say biopsy or possible biopsy?
It says possible biopsy or wvocal cord stripping.

Does that indicate to you as an otolaryngologist

that whether biopsy or vocal cord stripping took place

might depend on the outcome of the laryngoscopy to loock?

a.

Q.
signed by

A.

Q.

Yes, ma'am, it does.

And on the second page, does that appear to be
Mr. Cliftomn?

Yes, it is.

All right. Is the language contained on the

disclosure and consent form information that it would have

been helpful or important to you to have prior teo giving

the wvideo
request?
A.
Q.
for.you?

A.

statement which you gave to Mr. Noteboom at his

Yes.

Why would that have been impeortant infcocrmation

It clarifies to some degree what Dr. Lee's

thought process was about instituting treatment prior to

doing the

Q.

"=-— the exploratory surgery.

Do yvou still have access to Exhibit 1, the

transcript of your statement?

A.

Q.

Yes, I do. It's right here.

With these additional records that ITve shown
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yvout and the information you'wve now been provided, when we
look at paragraph two when you say that only this time
rather than recommending voice therapy and/or rest or
steroids, he tock him to surgery where a biopsy was taken,
do you now believe that in addition to just the January
3rd Medrol dose pak, the patient had also had a course of

steroids within the last two to three months prior to the

surgery?
A. Yes.
Q. Is that information you did not have at the time

you wrote this?

A, That is informaticon I did not have.

Q. You also write it was a benign pathology. Is
there any way to know that a polyp is a benign pathology
until you have the tissue pathology from the pathologist?

A. There's no way to know.

Q. And so even a polyp that may not look cancerous
to the naked eye can still surprise you and actually turn
out to have malignant cells?

A, Yes, 1t can.

Q. Is that one reason that doctors sometimes say
that the only tissue-proven diagnosis is when you have a
biopsy that the pathologist has actually looked at?

MR. NOTEBOOM: Objectiocn; form.

A. Yes.
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Q. And so while you neow know that it was a benign
pathology, could that information be known to Dr. Lee at
the time that he was excising the lesion, but before he
got the path report back?

A. No.

Q. When you say in the next paragraph, paragraph
three, that subseguent to that he's had significant voice
dysfunction, has seen other otolaryngologists other than
yvourself and has little chance of having a permanent
return cof function, do Ms. Coker's records and
Dr. Simpson's recocrds cause you to change your opinion
regarding permanent return of function?

MR. NOTEBOOM: Objection; form.

A. Of course.
Q. In what way?
A. He showed over a significant period of time,

several months, that he could have normal return to
function if the therapy was followed.
Q. Given the fact that Ms. Coker documents, Returns

to normal limits in voicing, do you feel that additional

treatment, either the Radiesse -- I'm not saying that
. right.
A. I don't know how to say it either. I just know

how it's written.

Q. Maybe Radiesse, additional collagen, fat
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injections, do you feel that anything other than
compliance with voice therapy is needed tc get him to
within normal limits?

A, I would say no based on that -- the last
stroboscopic report from Dr. Lee.

Q. You mean Dr, Simpson?

A, I mean Dr. Simpson -- I'm very sorry -- had
showed, essentially, a geood result from either time,
healing that area or the collagen injection itself. He
didn't have a defect on the cords. There really wouldn't
be an indication for another -- for an injection of any
kind if the cords were moving and closing properly.

Q. Is the peint of the injections, whether it be
cellagen or Radiesse, to f£ill a defect te kind of get it
back to a normal straight line?

A, Yes.

Q. Okay. And so if there's not a defect that needs
to be filled, is it fair to say there's not an indication
to use a material to inject and £ill it?

A. That would be a true statement.

Q. All right. When you use the term in the final
paragraph, the final sentence, it did appear that this was
the same -- and I think you told us that should be
nodularity?

A. I may have misspoke, but that's what --
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certainly what I meant to say.

Q. Whether it's misspoke or mistyped, do you mean
"nodularity" instead of "nodulery"?

A. Yes.

Q. Was that, whether it's a nodule or a polyp, the
same thing that was treated by steroids in Octocber and in

January of 2004 and 'S5 respectively?

A. I'm sorry.‘ Say that again.

Q. It's hard for me to {(inaudible} -- here.

A. I'm sorry.

Q. You understocod that he had -- by history from

the patient, he'd had scme voice problems and a lesion on
his vocal cord back in 2003, but by history to you had
responded to steroids and voice rest, correct?

A, Right. I'm not sure when I knew about the 2003
and whether I knew at the time that I -- it must -- I must
have known that he'd had a previous i1ssue.

Q. Would it be worrisome to you as an
otolaryngologist if a lesicn had previously respeonded to

steroids, but now_had recurred and is resistanlt to steroid

therapy?
A. It would be worrisome.
Q. What would be worriscme about that to you?
A, If they respond to therapy, then the -- they are

usually inflammatory in nature meaning there's either ahn
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acute process like an infection or something like that or
it's a traumatic issue that you're getting to shrink down
like injecting an arthritic joint with some steroids and
making it better temporarily, so if it persists, there
would be more of a concern that there is a neo -- a
neoplastic process of some kind.

Q. Given that you did not know about the October
or, apparently, the January steroids at the time you wrote

this, does that change your opinion about, I guess, the

-index of suspicion that Dr. Lee should have had about this

lesion given that it had not responded to two courses of
steroids in a three-month period?
L. Yes, 1t dces.
MR. NOTEBOCM: OCbJjection; form.
Q. Now, one c¢f the treatment modalities that you

tried for Mr. Clifton was to put him on Protonix --

A, Uh~-huh.

Q. -—- correct?

A. Yes, ma'am.

Q. And what is the point of using a medication like

Protonix in a patient who 1s hoarse?

A, There are a substantial number of patients who
have what we call reflux laryngitis or a throat reflux
where acid gets up from the stomach into the back of the

throat and can injure the larynx. The tissues aren’'t
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designed to handle acids and so yoﬁ can get swelling. You
can get polyp formation. You can get wvocal dysfuncfion
just from the Swelling that that causes,land Protonix is a
drug in the family called proton pump inhibitors or PPIs
that -- and that's sort of the standard of care for
controlling and blocking all excess acid production to try

to get these people better.

Q. Is Nexium in that same family of drugs?
A. Yes, 1t is.
Q. Did you feel after prescribing him Protonix for

him and having him use it for some period of time that
that was, in fact, the cause of his hoarseness, this acid
reflux laryngitis?

A. Well, it's hard to tell because subsequent to me
treating him thinking I was seeing‘him six weeks later to
assess his response to Protonix, he'd actually gone t¢ San
Antonio and had a ceollagen injection, and he was doing
well with that, so it would be hard for me to assess his
response. So bpecause of that, I -- if you see in my
record on July 11th, I asked him to coﬁtinue his Prctonix.
He was planning to continue to see thé otclaryngologist in
San Antonio,. T didn't think I would see him subsegquent.

Q. Did you know by history from Mr. Clifton or his
wife or his lawyer whether he had been tried on Nexium for

hoarseness in the past unsuccessfully in resolving the
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hoarseness?

A. I did not know that.

Q. That was not history that you were given?

A, That was not a history I was given.

Q. Would that have been important for you to know

in determining whether reflux was most likely the cause of

any of his hoarseness?

A, Yes.
Q. But that's not information that yecu would get?
A, That's correct.

MS. FRALEY: All right. Doctor, I

appreciate your time. I pass the witness. You know what?
I'm sorry. If you don't mind, we forgot to mark an
exhibit. I believe we are on Exhibit 9.

{Exhibit No. 9 marked.)
Let me hand you Exhibit 9, Dr. Palmer. Is

that an accurate and current copy of your curriculum

vitae?
A, Yes, it is.
Q. All right. And does it accurately summarize

your education, training and experience as a physician,
and more specifically, an otoclaryngologist?
A. Yes, it does.
MS. FRALEY: All right. Thank you. Now I

pass the witness.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

131

FURTHER EXAMINATION
BY MR. NQTEBOOM:

Q. Doctor, follow with me on your chart that you
have in front of you. Do you find the part of the chart
with, like, numkber 72490 on the top right corner, it looks
like with a date on it, May 23, 20057

A. Yes.

Q. Is that the chart where you'd record as
accurately as vou could, your office visit with Greg?

A. Yes.

MS. BAILEY: Object to form.

Q. Okay. Would you read to the jury everything
that you wrote when you visited with your patient on May
the 23rd of 20057

A. (Reading) Not enough voice, 1/2005 nodule left
cord removed, medications Lipiter, Mirapex, Allegra-D,
strobe and then Proteonix 40, return vigit six weeks

follow-up strobe.

Q. Is there anything else you recorded on that
visit?
A. Not that I wrote down. There's a follow-up

appointment listed, but that was socmebody else's
handwriting.
Q. Is there anything else you have that recorded

anything that Mr. Clifton told you other than that and




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

132

your memory?

A. We have a form that he filled out himself on the
same day that's behind September 26th, 2005, which is a --
and that's an initial visit adult medical history form,
and that's in either his or his wife's handwriting.

Q. Anything that you or any member of your office
staff recorded regarding a history other than that?

A. No. I think that's it for that day.

Q. Okay. When is the next note that was recorded
by you or any member of your office staff?

A. The next note is actually a phone note, which is

kept behind the progress notes.

0. And is that dated --

AL 6/20/05.

Q. Is any of that recorded by you?

A, No. TIt's reéorded by soﬁe member of my office
staff.

Q. When -- is the next note or anything written
by -- written by you July 1ilth, 20057

A. Uh-huh.

Q. Would you read to the jury absolutely
everything -- you'wve absolute -- you'wve read everything

that you've written down or any member of your staff has
written down about Greg up till January 11lth, 2005, so

far, right?
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A, You didn't let me read any of the stuff from
6/20/05.
Q. Oh, I'm secrry. That you wrote or did somebody

else write 1it?

A, You said me or my staff, and I told you that
all -- the rest of this was written by my office staff.
Q. Ckay. 6/20/05, go ahead and read everything

that you recorded about the phone note or that anybody in

your office staff recorded on the phone.

A. Do you want the demographic stuff at the top of
this?

Q. Well --

A. The timing and his date and the phone numbers,

et cetera?

0. Rather than have you read it, it's all contained
on the 6/20/05 phone note, correct?

A. Yes, but there's -- but we left a message to

return the call on 6/20, so the entry at the bottom is

"from 6/22/05.

Q. Uh-huh.
THE VIDEOGRAPHER: I need to change tapes.
Going off the record at 6:55 p.m.
(Recess from 6:55 p.m. to 7:02 p.m.)
THE VIDEOGRAPQER: We are on the record at

7:02 p.m.
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Q. Dr. Palmer, you were asked a lot of questions

about records and asked if they were given to you ahead of

time. When Ms. Fraléy met with you in October of 2006,

did she provide you the statement from her client that

is -- you just read that was -- or not the statement from

her client, but the statement from Dr. Simpson that I

think he indicates in the very first sentence he -- when

he's talking in the summer of '067?
Ms. FRALEY: Objection; form.

A. I have not seen this until just now,.

Q. If we went through all those doc -- you know,
whatever documents that favor my case, would it just be
fair to say you haven't seen any of those?

MS. BAILEY: I'm going to object.

Q. Have you seen any documents? I think I asked,
like, ten times, but have you seen any doc -- 1if we went
through documents --

MS. BAILEY: I think he's told you pretty
clearly what he had seen.

Q. And so did TMLT ever furnish you any documents
or Ms. Fraley or Dr. Lee or anybody -- she asked a lot
about Greg or me.

Ms. BAILEY: Hold on.
A, Dr. Lee did provide me documents that I've

already testified to and you're aware of, but his -- the
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office records that he provided to me. Other than that,
in reference to Ms. Fraley, in reference to Ms. Baiiey, in
reference to TMLT, no other records or documents of any
kind other than what you're aware of.
MR. NOTEBOCM: Thank you, Doctor.
FURTHER EXAMINATION

BY MS. FRALEY:

Q. Doctor, I have just one or two more gquestions.

Now, one difference between the meeting you and I had and

any communication with Dr. Lee, neither of us is your

patient, correct?

A. That's correct.

Q. And so you have not attempted, I assume, to get
a history on Mr. Clifton either from Dr. Lee or from me,
correct, in terms of your actual therapeutic intervention
and medical decision-making? The history vou've taken has
been from the patient and his wife, not from a lawyer or a
doctor in another town, correct?

MR. NOTEBQOM: Objection; form

A. That's right.
Q. A1l right. Let me ask vou real quickly about
that phone note from Jumne 20th. I know it was referenced.

Do you still have it in front of you?
A. I can get it momentarily. I have it in front of

me nNow.
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Q. There's, as you've described, the demographic
information at the top and then there's a line that says
complains of --

A, Yes.

Q. Dces that say still is not any better a month
later, wants to know 1f he could be sent for chest X-ray

to see if there is something in his lungs?

A, That's what it says.
Q. What does that mean?
A, That's -- that's -- that is a statement taken by

a clerical personnel in the office of exactly what they
are saying. I don't know what they meant by that.
Q. 211l right. You don't know if it was locking for

a tumor or anything else in the lungs-?

A, I don't know anything other than what is said
there, and it's -- it doesn't make clinical sense to me.

Q. A1l right. What was the follow-up response from
the patient or his family on June -- and I take it that LM

6/20/05 means your cffice left a message back?

A. That's correct.
Q. And then what does the 6/22/05 entry say?
A. Spoke to patient's wife, doing better. They

were out of town, doesn't need medical attention, pex
wife.

Q. Did you ever talk to either Mr. or Mrs. Clifton
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about this?

A, No.
Q. Do you know why he wanted a chest X-ray?
A, I do not.

MS. FRALEY: All right. Thank ycu. Pass
the witness.

MR. NOTEBOOM: Nothing further.

THE VIDECGRAPHER: We are off the record at
7:07 p.m.

(Proceedings concluded at 7:07 p.m.)
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I, J. MARK PALMER, M.D., have read the foregecing
deposition and hereby affix my signature that same is true

and correct, except as noted above.

J. MARK PALMER, M.D.

STATE OF }

COUNTY OF ‘ )

Before me, r on this day

personally appeared J. MARK PALMER, M.D., known toc me {or

proved to me under ocath or through )

(desc;iption cf identity card or other document) to be the
person whose name 1s subscribed to the foregoing
instrument and acknowledged toc me that they executed the
same for the purposes and consideration therein expressed.
Given under my hand and seal of office this day

of ; 2007.

NOTARY PUBLIC IN AND FOR
THE STATE OF
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NO. CC-06-13035

GREG CLIFTON AND TINA
CLIFTON,

IN THE COUNTY COURT

Plaintiffs,

)
)
)
)
)

VS. ) AT LAW NO. 1
: )
DWIGHT LEE, M.D., )
)
)

Defendant. DALLAS COUNTY, TEXAS

REPORTER'S CERTIFICATION
VIDECTAPED ORAL DEPOSITION OF J. MARK PALMER, M.D.
AUGUST 30, 2007

I, Dawn A. Tooke, Certified Shorthand Reporter, in and
for the State of Texas, hereby certify to the folleowing:

That the witness, J. MARK PAIMER, M.,D., was duly sworn
by the officer and that the transcript of the oral
deposition is a true record of the testimony given by‘the
witness;

That the deposition transcript was submitted on

, 2007, to the witness or to the

attorney for the witness for examination, signature and

return to me by , 2007;

That the amcunt of time used by each party at the
deposition is as follows:

Mr. Charles M. Noteboom - (2 hours, 2 minutes)

Ms. Elizabeth Fraley - (1 hour)

That pursuant to information given to the deposition

officer at the time said testimony was taken, the
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following includes counsel for all parties of record:
Mr. Charles M. Noteboom, Attorney for Plaintiffs
Ms. Elizabeth Fraley, Attorney for Defendant
Ms. Cathy Balley, Attorney for J. Mark Palmer, M.D.
I further certify that I am neither counsel for,
related to, nor employed by any of the parties or
attorneys in the action in which this proceeding was

taken, and further that I am not financially or otherwise

interested in the outcome of the action.
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Further certification requirements pursuant to Rule

203 of TRCP will be certified to after they have occcurred,

Certified to by me this day of

DAWN A. TOQKE, Texas CSR 7319
Expiration Date: 12/31/2008
PREFERRED LEGAL SERVICES, INC.
Firm No. 157

P.0O. Box 551387

Dallas, Texas 75355-1387
(214) 750-0047
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FURTHER CERTIFICATION UNDER RULE 203 TRCP

That the original deposition was/was not returned to

the deposition officer on

-
r

If returned,

the attached Changes and Signature page

contains any changes and the reasons therefor;

If returned,
Mr.

That $ is

the original deposition was delivered to

Charles M. Noteboom, Custodial Attorney;

the deposition officer's

charges to Plaintiffs for preparing the original

deposition transcript and any copies of exhibits;

That the deposition was delivered in accordance with

Rule 203.3, and that a copy

on all parties shown herein

of this certificate was served

on and filed with the Clerk.

Certified to by me this day of
, 2007.

DAWN A. TOOKE, Texas CSR 7319
Expiration Date: 12/31/2008
PREFERRED LEGAL SERVICES, INC.
Firm No. 157
P.O. Box 551387
Dallas, Texas 75355-1387
(214) 750-0047




