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TO THE HONORABLE COURT:
	COMES NOW Plaintiff and files this Motion to Prohibit Ex Parte Contact and Witness Tampering, and respectfully shows the Court:
I.
MOTION TO PROHIBIT EXPARTE CONTACT AND WITNESS TAMPERING
	This case involves a physician insured by Texas Medical Liability Trust [“TMLT”].  This insurer has a well-deserved reputation for witness tampering in medical malpractice cases.  TMLT has undertaken a course of conduct designed to intimidate potential and actual expert witnesses in Texas medical malpractice cases.  For example, in 1999 Bob Fields Executive Vice President of Claims Operations sent a letter to TMLT physicians requiring them to stop consulting for patients in medical malpractice litigation: 
[image: TMLT Conflict of interest lrt 1999]
In other cases, TMLT representatives contacted their insureds and told them that TMLT would not renew their insurance coverage unless they stopped consulting for patients in medical malpractice litigation.  This was done despite the fact that the insureds were witnesses in specific litigation, resulting in those witnesses withdrawing their testimony – conduct that is in violation of the Texas Penal Code.  For example, in 2002 TMLT forced a witness named Gary Donovitz, MD into withholding testimony in a case as described in the letter below:
[image: Donovitz letter 2002]
In an even more disturbing case, currently being litigated against TMLT for violations of the Texas Penal Code, TMLT contacted a witness in a case and behind closed doors influenced him to write a letter that stated the exact opposite of that which the witness had written in the patient’s medical record.  Here is the original medical record showing “no evidence of pulmonary emboli,” followed by the letter TMLT got him to later write stating just the opposite:

A. Original CT Scan report from 2003:
[image: ]
*	*	*
[image: ]
B. Letter of September 9, 2007 related to the same CT Scan:
[image: Pages from POP v TMLT 8sep19[1]]
In a case styled, Clifton v. Lee filed in Dallas County, TMLT met privately with the patient’s treating physician Mark Palmer, MD and got him to change his opinion that the defendant breached the standard of care after Palmer had given a video statement to the patient’s lawyer stating that the Defendant had in fact breached the standard of care and injured the patient.  The statement transcript and the deposition transcript are attached as Exhibit A and B, respectively.  
More recently, in Dinsmore v. Joshi, TMLT cornered a Plaintiff’s expert witness physician during a break in his deposition and coerced him to stop helping the Plaintiff in that lawsuit.  Plaintiff Dinsmore’s Motion for Sanctions related to that incident is attached as Exhibit C.
The pattern that has emerged is such that TMLT sees as its role to “control the defense of” the case, and typically, TMLT will approach non-party treating physicians in a medical malpractice case directly or through an intermediary and improperly influence the testimony[footnoteRef:1].  If the non-party treating physician is a TMLT-insured then TMLT will open a “Deposition Only” file for that witness, contact the witness directly to inform him/her of the defense of the case and anything needed from the witness for the defense of the case, hire a lawyer for that physician, pay the physician to meet with the lawyer and pressure the witness under express or implied threat of cancellation of insurance coverage while hiding the whole process behind the cloak of “attorney-client” privilege.   [1:  See Texas Penal Code §§ 32.43 and 36.05 as well as 18 USC § 1512, which are felony statutes] 

	TMLT’s pattern of violating felony statutes to influence, change, direct, or exclude witness testimony violates the fundamental principles of fairness and integrity that underlie our judicial system.  Their practice of hiding it behind attorney-client and attorney work-product privileges makes it all the more insidious and all the more necessary for the Court to confront this insurer up front in this case to prohibit such conduct.  
	Plaintiff requests an urgent hearing and an order of this Court prohibiting TMLT, its agents, and the defense lawyers in this case from contacting ex parte - directly or indirectly - any of Plaintiff’s non-party physician-witnesses in this case, as well as to instruct the adjustors involved in this case to refrain from contacting such witnesses directly or through attorney intermediaries without first approaching the Court to obtain permission to do so after a showing of good cause.  No Defendant would be harmed by following such a procedure while on the other hand if this request is not granted Plaintiff will likely suffer irreparable harm.
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D. Mischief Ensues:

In 2007, TMLT attorney Hund approached Dr. Muff both through an intermediary

contact and then later met directly with Muff. TMLT hired attorney Ben Davidson to represent

Muff even though Muff was not a defendant in the case and no claim had ever been threatened or

asserted against him. At that time, Muff was Bryn Duffy MD’s fiduciary and that relationship

had never been changed, waived, or withdrawn. TMLT did not have permission from Duffy to

breach the fiduciary relationship between Duffy and Muff. All dealings between Muff,

Davidson, and TMLT, and much of the interaction between Hund and Muff, has been kept from

Duffy by claims of attorney-client communications and attorney work-product privilege.

As aresult of a number of meetings or other interactions between TMLT agents or

representatives over several weeks or months Dr. Muff reluctantly signed a letter for TMLT that

stated Duffy in fact had pulmonary embolus evident on his CT scan of October 11, 2003:

Seprember 9, 2007

M. Jim Hund

HUND & HARRIGER, LLP.
P. 0. Box 54390

Lubbock, TX 79453

Re:  Bym Duffy

Dear Mr. Hund:

s £October 20,2003 with his CT scan
+your request Thave compared Bym Duffy's CT scenof
ofom:!;)l. 0b3. T was the radiologist who iniially eviewed the Ociober 11 scan and :1‘:..:
extensive pulmonary infilrates but no sign ufpnlmm:;‘rygmb:h Compacng e ::: el
i emboli‘appearing on the Ociober 20 scan resent on &
gﬁ:t‘:::exdx ns‘::nm;g:n::mwﬁhe “same locations, 1 was unable to identify them when interpreting

anly the October 11 scan becanse they were obscured by the infiltrates.

Very truly yours,

David . Mt 3
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September 10, 1995

PERSONAL AND CONFIDENTIAL

Ra: Conflict of Interest

Your willingness to review cases either for service on TMLT's Claim Review
Committes or as 8 TMLT approved consultanr assists ug greatly in the defense of
TMLT policyholders. Recently, we have become aware that some of cur consultants
and CRC members have also accepted cases for review from plaintiff anomeys and -
have held themselves out for hire as experts willing to testify against Texas doctors.
Sincs TMLT is tetally committed to the defznse of its insured doczors, we believe t
would be a conflict of interest for us 1o use docors as consultants or CRC members wio
are also working for the plaintiffs. We trust you understand our concern with this issue.

Accordingly, TMLT asks that you 2cknowledge your understanding of the above and
that you are not now sesving as a reviewer of cases or as 2n expert for 2 plaintiff against
a physician or professional associaricn regardless of whether the defendamt is insured by
TMLT. Please sign in the area below acknowledging this requirement for service as a
consultant or CRC member. Your agreement tc these terms is necessary in order @
continue as 3 consultant or claim review committes member.

Again, T want 10 thank you very much for your loyal support for our efforts in
protecting TMLT insured policyholders. Working together as 2 team we will continue
the struggle against non-meritorious litigation that plagues the medical profession.

Sincerely,

R

Bob R. Fields j

Executive Vice President Acknowledgment Signature
Claim Operations Date:
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Gary S. Donovitz M.D. 431 Omega Ste. 102

Arlington, Texas 76014
817-467-7474
Fax 817-468-8643

March 12, 2002

Mr. James Girards

C/O The Girards Law Firm

La Sierra Building

5445 | a Sierra, Suite 250, LB3
Dallas, Texas 75231

Dear Jim,

| | have discussed your request for times for deposition with my malpractice carrier. -
; Unfortunately, | agreed in our last renewal to not do the expert work on the plaintiff
| side as a prerequisite to being insured. Although this case does not involve them,
they are towing the line on this. Therefore, | will be unable to continue as an expert
“on your case, and regret any inconvenience that this may have caused you. |
understand the timeframe that you are working on in short, but | did feel like I should
consult the legal department at TMLT before making a decision which could
~ adversely affect my malpractice policy. '

| ' " Sincerely,
| A

? GSD/kd

I .
. Donhovitz, M.D.
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