






































































1 

2 

3 

4 

A 

Q 

A 

-- years later, four years later. 

That Mr. Hund brought to you? 

MR. HUND: Objection, form. 

Yeah, after I outlined that letter and with a 

36 

5 lot of trepidation and concern about whether or not I 

6 would be causing more confusion, I did ask 

7 Mr. Hund to have that letter returned to me to let me 

8 look at it to see if my, you know, grammatical errors 

9 could be avoided. And I was willing to sign it after I 

10 gave it a lot of thought. 

11 Q (By Mr. Girards) Now, was this 

12 here on your September 9 letter, is that 

the words 

is that 

13 identical to the words that you wrote out for him or are 

14 there any differences? 

15 

16 

A 

Q 

I couldn't tell you. You know, I don't 

Have you ever seen your handwriting 

17 handwritten letter or note or whatever it is you gave to 

18 Mr. Hund that resulted in this coming, Exhibit Number 

19 

20 

21 

Q 

MR. HUND: 

(By Mr. Girards) 

MR. HUND: 

Objection, form. 

Three coming to you? 

I'm just going to tell you: 

22 He's never given me a letter. 

23 letter. 

I didn't write that 

24 

25 

MR. GIRARDS: Wait a second. No, no, no. 

MR. HUND: No. 
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1 MR. GIRARDS: You're not allowed to do 

2 that. 

3 MR. HUND: You're putting words in his 

4 mouth. 

5 MR. GIRARDS: No, wait a second. 

6 MR. HUND: You're putting words --

7 MR. GIRARDS: wait a second. You know 

8 what, we're going to --

9 MR. HUND: You're putting words in the 

10 witness's mouth. 

11 MR. GIRARDS: I'm not going to have you 

12 interrupt. If you're going to start doing that, then 

13 we're going to have to go down and talk to the judge. 

14 MR. HUND: If you need to go down and talk 

15 to the judge, talk to him. 

16 MR. GIRARDS: I'm telling you I don't need 

17 to right now, but if.you don't stop, we will. 

18 okay? Can I keep going? 

Are we 

19 MR. HUND: You can go ahead. I'm not 

20 stopping you. 

21 Q (By Mr. Girards) So -- but you told me earlier 

22 you wrote something out by hand and gave it to Mr. Hund? 

23 A What I did is I wrote it down and he took 

24 notes, and best I remember, that was only, what, three 

25 months ago, three or four months ago, was then he 
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1 brought this back to me and I read it and I agreed with 

2 it and then I signed it after several days. 

38 

3 Q Okay. Now, what's the -- what's the thing that 

4 you wrote out that you mentioned? Where is that now? 

5 

6 

A 

Q 

I guess it's in the trash can. 

Well, did you give it to Mr. Bund or is that 

7 something you kept? 

8 A No, I think I gave it to Mr. Bund, but I don't 

9 know that he kept it. I mean, I think --

10 

11 

Q 

A 

Well, I'll find out that information later. 

Oh, okay. Because I don't -- you know, I 

12 didn't realize that that was an important piece of 

13 paper. 

14 

15 

16 

17 

Q 

A 

Q 

A 

And he took notes at this meeting? 

Oh, yeah, they're always taking notes. 

Who was -- who was with you at this meeting? 

It was just Mr. Bund came up to the hospital 

18 and myself, and he was wanting to talk to me about, you 

19 know, Mr. Duffy and the interpretations. 

20 Q And Dr. Posteraro had already mentioned this to 

21 you, or was this before Dr. Posteraro came and talked to 

22 you? 

23 A No, Dr. Posteraro had mentioned it to me, that 

24 Mr. Bund was going to come talk to me. 

25 Q And he told you what he wanted and what was 
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1 expected of you or at least what he wanted you to do? 

2 A He told me that, as you and I discussed 

3 earlier, that that there was a discrepancy between the 

4 two reports and that giving them an addendum might be 

5 helpful. 

6 

7 

8 the 

9 

10 

11 

Q 

A 

Q 

A 

Q 

12 right. 

All right. Helpful to them --

Helpful to the patient, helpful to concluding 

For this hearing 

litigation. 

or whatever it is? Okay. And so -- all 

39 

13 What words were suggested to you that needed to 

14 be included? Because you're saying you never did this 

15 before ever in your, what, 21 years of practice? 

16 A 20 years of private practice and four years of 

17 residency. 

18 Q So you would want to know what words needed to 

19 be included, correct? 

20 

21 

A 

Q 

No, I didn't ask him for words. 

What was it -- I mean, you wanted to know 

22 specifically what they needed since you had a lot of 

23 trepidation in doing this thing? 

24 A No, what I really wanted was to give them an 

25 overview without a long -- a long, long dictation, a 
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1 re-dictation/ was to give them a -- kind of a Reader1s 

2 Digest version of what my interpretation would be having 

3 both scans. 

4 Q Now --all right. So the only information that 

5 you had when you signed the September 9 report was the 

6 same -- the same CT images but the addition of the 

7 whatever it was that Dr. Posteraro and Mr. Hund told 

8 you? 

9 MR. DAVIDSON: Objection/ form. 

10 Q (By Mr. Girards) Have I summarized that 

11 accurately? 

12 A I think that Dr. Posteraro said he disagreed 

13 with my initial report because of the second images he 

14 had. That was his -- and Mr. Hund asked would I put 

15 that disagreement in paper and what my conclusion would 

16 be. And so basically I said "I have a CT scan with 

17 extensive infiltrates that1s obscured the pulmonary 

18 embolism in the right lower lobe. I can see them now on 

19 the 20th. There are pulmonary emboli on both scans." 

20 Q Now/ the pulmonary emboli on the scan of the 

21 20th/ 

22 A Dh-huh. 

23 Q -- the condition of the patient is a lot worse 

24 on that film/ true? 

\ 
} 

25 MR. HUND: Form. 
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The condition of the patient? 

(By Mr. Girards) 

I don't think so. 

The embolus, the embolism? 

41 

1 

2 

3 

4 

5 

6 

7 

A 

Q 

A 

Q 

A 

Q 

A 

Did you look at the -- at the scan of the 20th? 

I did. 

When was the last time you did that? 

This morning. But I was mostly looking at my 

8 scan. 

9 Q Right. So you never really evaluated the scan 

10 of the 20th as if you -- like you would if you 

11 A No, I did back in August or -- I mean, or 

12 whenever -- it's, yeah, August before. 

13 Q Well, you mentioned earlier that Mr. Hund 

14 brought that letter to you in October. 

I was thinking October,I'm sorry. 

Is it not October or is it --

No, no, it's August. I'm sorry. 

15 

16 

17 

18 

A 

Q 

A 

Q So it was brought to you with the date blank 

19 and you were asked to sign it, and it took you, what, 

20 nine days to sign it? 

21 A At least nine days. Yeah, I think it was -- we 

22 could go back and look at the and I can give you an 

23 estimation, but I don't remember the exact date. But I 

24 do remember it took a good week or more to sign it. 

25 Q Okay. Now -- all right. How many 
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1 conversations did you have with Dr. Posteraro or 

2 Mr. Hund before you became convinced that there was at 

3 least some evidence of pulmonary ~mbolus on the October 

4 11 film? 

5 A Okay. Well, I'll part that out. You know, I 

6 talked to Dr. Posteraro, I guess sometime after the 

7 original CT scan back in '03, and he showed me and I 

8 agreed and we went on about our business. I mean, he 

9 had notified the physicians that there was pulmonary 

10 embolism, that there was pulmonary embolism present on 

11 initial exam. 

12 Now, four years later, I probably had two 

13 conversations with Dr. Posteraro and then two 

14 conversations with Mr. Hund, one beginning when we 

15 talked about it and we gave an outline. Dr. Posteraro 

16 and I looked at it, and I agreed that there was 

17 pulmonary embolism on the initial exam. And I wrote out 

18 some outline of what this letter should say, and. then I 

19 spoke -- gave it to Mr. Hund, and I haven't spoken to 

20 him since that time. And that's about it. 

21 Q So in between -- let me back up. 

22 Who was -- what company is your insurance 

23 carrier? 

24 A I'm sorry? 

25 Q What is your insurance carrier for medical 
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1 negligence? 

2 A I don't know. Is it -- I couldn't tell you 

3 right off the bat. 

4 Q You don't know? 

5 A (No audible response. ) 

6 Q Is that provided to you by the group or what? 

7 A Yeah, it's provided to us by the group, and 

8 we've changed it once or twice. 

9 Q What is your relationship with Dr. Posteraro in 

10 the hierarchy of the Department of Radiology or the 

11 group you work for or whatever? 

12 A I was in the group before he was, okay. There 

13 was initially two groups, he was in the other group, but 

14 if you -- you're talking seniority, is that what you're 

15 talking about? 

16 

17 

Q 

A 

Uh-huh. 

I was actually the directing member of the 

18 group up until about two years ago, at which point I 

19 stepped down to allow, you know, some of the younger 

20 guys to take the reins and try to, you know, expand our 

21 practice. 

22 So in terms of seniority, I'm senior to 

23 Dr. Posteraro, believe it or not 

24 Q Now, did you ever ask Mr. Hund or Dr. Posteraro 

25 if you could be named in a lawsuit resulting from 
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1 misreading the october 11, 2003 scan? 

2 

3 

A 

Q 

4 you? 

Of course I did. 

Okay. And what did you -- what did they tell 

They said probably not. 

Okay. And what was the basis for that? 

44 

5 

6 

7 

A 

Q 

A I guess their legal expertise, that the statute 

8 of limitations had run, and that there was no direct 

9 outcome to me. 

10 Q When was the first time that you say you 

11 thought you misread the October 11 film or at least 

12 didn't describe findings of pulmonary emboli? 

13 A I'd say it was a few days after when 

14 Dr. Posteraro showed me the scan back in '03. 

15 Q You're saying that you knew during the week of 

16 october 20, 2003 that you had failed to describe 

17 pulmonary embolus on the October 11, 2003 CT study? 

18 A 

19 yeah. 

20 Q 

21 A 

I'd say within that week or shortly thereafter, 

I can't remember back that far, you know. 

Did you ever --

I just remember missing missing a pulmonary 

22 embolism and looking at it and trying to determine how 

23 and why. 

24 Q Did you ever tell Bryn Duffy that you had 

25 missed it? 
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2 

3 it? 

A 

Q 

45 

No. 

Did you ever tell his family that you'd missed 

Absolutely not. 4 

5 

A 

Q Did you ever write a note in the medical charts 

6 saying that you'd missed it? 

7 

8 

A 

Q 

No. 

There's no possible way that Bryn Duffy or me 

9 even would have known that you missed it until you said 

10 so in your September 9 letter, right? 

11 

12 

13 

14 A 

MR. DUNCAN: Form of the question; 

MR. HUND: Form. 

MR. DAVIDSON: Same objection. 

I think that if you had read Mr. 

15 Dr. Posteraro's report of the -- of the 20th, it would 

16 be very clear. 

17 Q (By Mr. Girards) What he wrote in there was 

18 that may have been? 

19 

20 

A 

Q 

Uh-huh. 

So but you say you thought that you'd missed it 

21 but you never told anybody, and neither Bryn nor I nor 

22 anybody else would know unless you said something to 

23 them, but you didn't; is that true? 

24 A I'm not sure that that is correct. But I 

25 believe that I did miss it. Maybe I'm harder on myself 
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1 than Dr. Posteraro is. 

2 Q Well, but what I'm wondering is -- I mean, 

3 obviously if yoti didn't .say anything to Bryn or his 

46 

4 representatives or his family, he wouldn't know that you 

5 say you missed it, true? 

6 A True. We don't typically communicate intensive 

7 care patients' results to them. You know, we typically 

8 use the radiology report, or like I did, I called 

9 Dr. Narra with my findings. 

10 Q But if you are -- if you are correct that 

11 you -- that you -- that there were findings on that film 

12 that you didn't report, 

13 

14 

A 

Q 

Uh-huh. 

-- then it resulted in nine days of no 

15 treatment for pulmonary embolus in Bryn Duffy, true? 

16 A Say that again. 

17 Q If what you're saying is true, 

18 A Uh-huh. 

19 Q -- that findings were there that you failed to 

20 report, there were -- from October 11 to October 20 of 

21 2003, Bryn went without treatment for pulmonary embolus? 

22 

23 A 

MR. HUND: Form. 

If he did go without treatment and was not on 

24 treatment, which I do not know, then that is correct. 

25 Q (By Mr. Girards) NOw, and it's foreseeable to 
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1 you as a radiologist that if there are findings of 

2 pulmonary embolus that go unreported, then the patient 

3 may not get the treatment necessary? 

4 A Absolutely. 

5 Q Now, did you hire Mr. Davidson? 

6 A No. 

7 Q Do you know why he's here? 

8 A Well, he's - - it's my understanding he's here 

9 to represent my group and myself in this matter. 

10 

11 

Q 

A 

Okay. 

But I did not personally hire him. Lubbock 

12 Diagnostic Radiology hired him. 

13 

14 

15 

Q 

A 

Q 

16 here. 

17 A 

Are you guessing or do you know for sure? 

No, I know that for sure. 

Because Dr. Posteraro didn't know why he was 

So he didn't hire him, so 

Right. Well, you know, it's -- we hire his 

47 

18 group of lawyers to represent us specifically in medical 

19 malpractice cases. 

20 Q Okay. Have you sought any legal advice from 

21 Mr. Davidson? 

22 

23 

24 

25 

A 

Q 

A 

Q 

Ben? Yeah. 

Uh-huh. 

Uh-huh. 

Okay. 

I'm sorry, related to Bryn Duffy, related to 
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1 what we're here to talk about in this deposition? 

2 

3 

A Yes. 

MR. GIRARDS: You've got to change that. 

48 

4 I'm sorry, I forgot. Why don't we go ahead and do that. 

5 

6 Q 

(Break from 4:12 p.m. to 4:24 p.m.) 

(By Mr. Girards) Now, Dr. Muff, you told me 

7 that back in october of 2003 you decided that you had 

8 missed the findings of PE on the October 11 CTstudy? 

9 

10 

A 

Q 

11 opinion? 

12 A 

13 report, 

14 Q 

15 A 

16 

17 form of 

18 . Q 

Correct. 

Did you alert anybody at the hospital to that 

No. I felt that Dr. Posteraro had, with his 

set the record straight. 

What, alerted the hospital to that? 

Oh, the hospital? 

MR. DUNCAN: Form of the question. I - -

the question. 

(By Mr . Girards) Yeah, I'm wondering if you 

19 told anybody at the hospital that you felt like you'd 

20 missed it? 

21 A No. 

22 Q Anybody other than Dr. Posteraro? 

23 A No. 

24 Q Did you discuss it in your group? 

25 A Just with Posteraro and myself. I don't know 
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1 if anybody else was present. 

2 Q Okay. Let me show you what's been marked 

3 Exhibit Numbe~ One to your deposition. That's just a 

4 document that requests you be here and bring stuff. 

5 A Okay. 

6 Q Would you look on, I guess page three, and look 

7 at the information that you've got that's identified 

8 there. I want you to go down one by one and tell. me 

9 what exists and whether you've brought it. 

10 A It says: A copy of the witness's medical 

11 license wallet card. 

12 

13 

14 

15 

Q 

A 

Q 

A 

Okay. That's this thing right here? 

Yes, sir. 

Okay. 

And it says: A complete copy of the witness's 

16 curriculum vitae. 

17 

18 

19 

20 

Q 

A 

Q 

A 

And that's this right here? 

Right. 

Okay. What else? 

And it says: A complete copy of any and all 

21 correspondence, letters, faxes, notes, E-mails, 

22 telephone messages pads or slips, and/or any other 

23 documents, including attachments, evidencing any 

24 communicatiori between the witness and any of the persons 

25 listed below related in any way with Bryn Duffy of the 
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1 above-styled lawsuit. This request is to include any 

2 communications that were made directly to the witness as 

3 well as communications that were sent through any 

4 intermediary. 

5 Then it saysr colon r Jim Hund; Arlene Matthews; 

6 Bob Duncan; Mark Johnson r MD; Dr. Kadiyala; any 

7 representative of Pulmonary Associates; Rodolfo 

8 Martinez; any representative of Covenant Health System 

9 d/b/a Covenant Medical Center; Tod Mayfield and/or Tom 

10 Farris -- Thomas Farris. 

11 Number four: All x-raysr radiology reports or 

12 notes regarding any radiology studies related in any way 

13 to Bryn Duffy. 

14 Q Okay. So do such things exist: Letters r 

15 notes r E-mails r anything at all? 

16 A Not that I'm aware of. 

17 Q All right. Do you have the ability to put 

18 these CT studies of October 11 and October 20 on a CD or 

19 DVD? 

20 A Do I? 

21 Q Your group. 

22 A They might - -

23 Q Or the hospital. 

24 A Let's see. I think that was before the PACs. 

25 I'm not sure exactly. I looked it up on PACs todaYr 

CATHY SOSEBEE & ASSOCIATES * LUBBOCK r TEXAS * 806.763.0036 



51 

1 this morning r and it had been -- it looked like it had a 

2 film that had been taken and put on to the PAC system. 

3 So I do not have the abilitYr but the hospital has the 

4 ability to do that. 

5 Q Okay. 

6 A I was told that copies of film reports would be 

7 here. 

8 Q Okay. Now r are you going to tell the jury that 

9 you see one or more than one pulmonary embolus on this 

10 October 11 study? 

11 A I would say that I see more -- on the October 

12 11th study? 

13 

14 

Q 

A 

Yes. 

I will tell them that there are pulmonary 

15 emboli on that studYr that the largest one is in the 

16 right lower lobe r and I believe that there are smaller 

17 ones in the left lung as well. 

18 Q Okay. Why don't we do this: What I would like 

19 to know iS r I would like you to tell me whatever it is 

20 you feel like you're going to tell the jury about this 

21 film as specifically as you can be. 

22 

23 

24 A 

MR. DAVIDSON: Objection r form. 

MR. HUND: I'll join in. 

I would tell them that there is a pulmonary 

) 25 embolism of significant size in the right lower lobe 
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1 pulmonary arterYt that there are smaller filling defects 

2 in the peripheral branches and that there are a few 

3 small pulmonary emboli in the left lower lobe as well. 

4 Q (By Mr. Girards) Okay. Anything else? 

5 A I'll say that these pulmonary emboli are 

6 difficult to see because there's extensive infiltrate in 

7 both lung fields. Infiltrate such as this is very 

8 unusual in a young patient. 

9 And I can go on from there. I mean 

10 Q Whatever it is you feel like you're going to 

11 tell the jurYt that's what I want to know. 

12 A Okay. And that the infiltrates are of concern 

13 enough that I called the emergency room physician and 

14 discussed the case with him. 

15 

16 

Q 

A 

Okay. Anything else? 

Not -- not at this time that I'm aware of. 

17 Q Have you got any opinions that you're prepared 

18 to tell the jury about that you haven't already told me 

19 today in the deposition? 

20 

21 

A 

Q 

Not that you haven't asked me. 

Okay. Now t if you come up with any opinions 

22 you want to tell the jury other than what we've 

23 discussed todaYt or if you want to say anything more 

24 about the CT scan other than what you've just told met 

25 will you please alert Mr. Davidson so that he can let me 
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1 know? 

2 

3 

A 

Q 

Absolutely. 

Have you had any conversations with anybody 

4 about this -- about the CT scans or this lawsuit other 

5 than what you've already told me today? 

6 A Yes. I told my wife this morning I was going 

.7 to have a deposition. 

8 

9 

10 

Q 

A 

Q 

11 about? 

Okay. Anybody else? 

Pardon? 

Anybody else that you haven't already told me 

12 A I think I told my son -- no, my daughter, my 

13 daughter that I was going to have a deposition. 

14 

15 

Q 

A 

16 then Ben. 

17 Q 

Okay. 

No 

Anybody else? 

oh, well, Dr. Posteraro, he knew, and 

Have you had conversations with Dr. Posteraro 

53 

18 that you haven't already told me about in as much detail 

19 as you can remember? 

20 A 

21 about 

22 

23 

24 

Q 

A 

Q 

We have conversations all the time, but not 

About this? 

No. 

What about Mr. Hund, have you had any other 

25 conversations with him that you haven't already told me 
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1 about? 

2 

3 

A 

Q 

54 

Not that I'm aware of. 

What about any of the other lawyers in the --

4 involved in this lawsuit? 

5 A I don't know the other lawyers involved in the 

6 lawsuit except Mr. Duncan. 

7 daughter go to A&M together. 

8 communication about it. 

I think his daughter and my 

But we have had no 

9 And the other -- I mean the other lawyers I've 

10 never seen before today. 

11 Q Okay. Have you talked to any lawyers on the 

12 phone about this that you haven't already told me about, 

13 whether you know 

14 

15 

16 

17 

18 

19 

A 

Q 

A 

Q 

A 

No. 

the names? 

No, absolutely not. Why would I? 

I don't know. That would be my next question. 

Oh, okay. All right, well 

MR. GIRARDS: Dr. Muff, I appreciate you 

20 takirigtime out of your schedule to visit with me today. 

21 I'll pass the witness. 

22 VIDEOGRAPHER: 

23 your microphone. 

24 

25 

MR. GIRARDS: 

VIDEOGRAPHER: 

Go off the record to get 

I'll give you mine. 

I'm sorry. Never mind. 
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1 EXAMINATION 

2 BY MR. HUND: 

3 Q Dr. Muff, my name is Jim Hund. I represent 

4 Dr. Johnson and his group. Just by way of the record, 

5 you're a radiologist, correct? 

6 

7 

8 

A 

Q 

A 

That's correct. 

A radiologist does what? 

We're concerned with diagnostic imaging, 

9 therapy and intervention. 

10 Q Diagnostic imaging, is that basically where 

55 

11 images, whatever kind, are taken of the body and you're 

12 called upon to look at those images and interpret what 

13 you see? 

14 A That's correct. I mean, we're consultants. We 

15 interpret the imaging study and relay the information to 

16 the referring physician. 

17 

18 

Q 

A 

What's a CAT scan? 

A CAT scan is computerized axial tomography. 

19 It's a fancy name for an x-ray that's performed in a 

20 circular fashion, and then multiple detectors are around 

21 the patient and the x-ray beam spins around the inside 

22 of a circle, and then through foray transformation it 

23 reproduces a two dimensional image or three dimensional 

24 image depending on --

25 Q What's the difference between that, a CAT scan 
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1 and an x-ray? 

2 A Basically the difference between a CAT scan and 

3 an x-ray are the manipulation of the data and the 

4 detectors. Plain x-ray is like we use -- typically use 

5 as a chest x-ray where the x-ray is shot much like a 

6 picture, whereas a CT scan or CAT scan, which are the 

7 same thing, we get an axial slice of the body. 

8 Q Show the jury, if you would, what's an axial 

9 slice, if you're to show them --

10 .A Okay. 

11 Q -- what that means. 

12 A Okay. An axial slice would be a cut if we took 

13 a band saw and cut through my chest this way and then 

14 turned my chest up on end and looked at the image that 

15 went through my chest, the body. 

16 Q With a CAT scan, let's say of the lungs or the 

17 chest, how many of those axial slices are you getting in 

18 a CAT scan? 

19 A On a routine CAT scan, you're probably getting 

20 200, 250. 

21 Q Getting a lot of information? 

22 A Oh, yeah. 

23 Q Now, let's talk a minute about Bryn Duffy. You 

24 were involved as his radiologist with regard to a CAT 

25 scan of his lungs that was taken on October the 11th of 
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1 2003; do I understand that correctly? 

2 

3 

A 

Q 

That's correct. 

And Mr. Girards has been asking you about your 

4 report of that CAT scan? 

Dh-huh. 

Correct? 

Correct. 

57 

5 

6 

7 

8 

A 

Q 

A 

Q Would you find that exhibit that contains your 

9 dictated report at the time? 

10 A Okay. Exhibit Two. 

11 Q And what exhibit number is that? 

12 A Number Two. 

13 Q Now, let's talk a minute. It says: CT scan 

14 the chest with contrast. 

15 contrast? 

What does that mean, with 

16 A We inject the patient with an iodinated 

17 contrast agent. 

18 

19 

Q 

A 

Why? 

It's to outline the arterial vessels ln the 

of 

20 chest inside of the heart to give a contrast between the 

21 arteries and veins and the high/low structures such as 

22 lymph nodes. 

23 Q Now, your report here, Exhibit Two, is what you 

24 dictated back at the time in terms of what you saw from 

25 that -- looking at the films of that CAT scan, correct? 
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Correct. 1 

2 

A 

Q You have in the next sentence up at the top: 

3 Clinical history is hemoptysis. What's hemoptysis? 

4 A Hemoptysis is coughing up blood. 

5 Q Now/ you werenit the one to order this CAT 

6 scan/ some other doctor ordered it/ right? 

7 A Yeah/ Dr. Narra up in the emergency room 

8 ordered that. 

9 Q And you're called upon then when the pictures 

10 come back to look at the pictures --

11 

12 

A 

Q 

Uh-huh. 

-- and give your best interpretation of what 

13 the pictures show? 

14 

15 

A 

Q 

Correct. 

With that in mind/ what is the most significant 

16 finding that you made when you read the CAT scan? 

17 A Most significant finding is bilateral alveolar 

18 infiltrates. 

19 Q Now/ tell the jury what are bilateral alveolar 

20 infiltrates? 

21 A An alveolus is one of those little honeycomb 

22 cells we talked about earlier in the lungs/ okay. Those 

23 alveolar cells are filled with fluid and produces a bat 

24 wing appearance of infiltrates throughout the lungs. 

25 Q Should those things be filled with fluid? 
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2 

3 

A 

Q 

A 

NOr they should be filled with air. 

The 

And so the fluid density produces the white 

59 

4 appearance on the CAT scan or chest x-ray. 

5 

6 

7 

Q 

A 

Q 

8 have air r 

9 

10 

11 

A 

Q 

A 

So if these infiltrates are there 

Dh-huh. 

-- and we've got this fluid when you should 

Dh-huh. 

what's that telling you as a radiologist? 

It tells us that there's something 

12 significantly wrong with the lining of the airway. 

13 

14 

15 

16 

17 

Q 

A 

Q 

A 

Q 

And Dr. Muff, look at your report. 

Dh-huh. 

Were these -- these infiltrates that you've -­

Dh-huh. 

-- told us are things that are telling you that 

18 something really wron~ is going on, were there a little 

19 of them or were there a lot of them? 

20 

21 

22 

23 

24 

25 

A 

A 

MR. GIRARDS: Object to form. 

MR. HDND: On what basis so I can cure it? 

Okay, I would say 

MR. GIRARDS: Form. 

there were a lot of them. 

MR. HDND: What? 
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1 

2 Q 

MR. GIRARDS: Leading. 

(By Mr. Hund) Were there a little or a lot of 

3 infiltrates? 

MR. GIRARDS: Object to form. 4 

5 A My report states that there are extensive 

6 infiltrates throughout both lung fields. 

7 Q (By Mr. Hund) That's going to be my next 

8 question. 

9 ext ens i ve . 

Your report says: The infiltrates are 

Are they located in certain places in the 

10 lungs or are they throughout the lungs? 
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11 A On the second line: Consolidated appearance in 

12 the mid and lower lung fields and more nodular 

13 appearance in the upper lung fields. 

14 the lung was involved. 

So every part of 

15 Q Now, when you got down to this significant 

16 finding of these extensive infiltrates in every part of 

17 the lungs, what were the things that you were thinking 

18 of were causing that that you put in your report? 

19 MR. GIRARDS: Object to form. 

20 A First thing I think of when I see extensive 

21 bilateral infiltrates is pneumonia. Now, I have the 

22 clinical history of hemoptysis, which is quite unusual. 

23 That's not a -- I mean, significant hemoptysis enough 

24 for the ER doctor to note it is not something you cough 

25 in your Kleenex and there's a little streak there. 
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1 That's true, that's hemoptysis. But when he orders it 

2 for hemoptysis, he's telling me that this is -- this is 

3 a lot of blood. 

4 

5 

6 

Q 

Q 

7 where? 

(By Mr. Hund) Coming --

MR. GIRARDS: Objection, responsiveness. 

(By Mr. Hund) A lot of blood coming from 

MR. GIRARDS: Object to form. 
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8 

9 A Well, in his opinion, when they say hemoptysis, 

10 the physician, the examining physician has to determine 

11 is it coming from the nose? Is it coming from the 

12 lungs? If it's coming from the lungs, that's 

13 hemoptysis. If it's coming from the esophagus or 

14 stomach, that's different. 

15 Q (By Mr. Hund) Now, you go down in your 

16 impression and you state that the differential 

17 consideration are wide --

18 

19 

A 

Q 

Dh-huh. 

-- and including opportunistic infection and 

20 bronchopneumonia? 

21 

22 

A 

Q 

Dh-huh. 

Tell the ladies and gentlemen of the jury what 

23 that means. 

24 A opportunistic infection is an infection in 

25 immunocompromised patients like someone that has AIDS or 
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1 being treated for lymphoma, leukemia or cancer. And 

2 bronchopneumonia is widespread pneumonia both lungs. 

3 Q You've been asked lots of questions about this 

4 pulmonary embolus issue, and I'm going to get that in 

5 just a minute. 

6 

7 

A 

Q 

Uh-huh. 

But is there any question in your mind that 

8 what you saw and what you put in your report about these 

9 extensive infiltrates in Mr. Duffy's lungs were, indeed, 

10 there? 

11 

12 A 

MR. GIRARDS: Object to form. 

I have no doubt reviewing it then and now that 

13 those infiltrates are there. 

14 

15 Q 

MR. GIRARDS: Objection, responsiveness. 

(By Mr. Hund) And you told Mr. Girards earlier 

16 that those extensive infiltrates that you found 

17 throughout the lungs were a life-threatening problem in 

18 your view. Do you still agree with that? 

19 

20 

21 

A 

Q 

MR. GIRARDS: Object to form. 

That's correct. 

(By Mr. Hund) If Dr. Duffy, and I'll tell you 

22 at that time Mr. Duffy was in medical school, has 

23 testified in this case that he felt that he presented 

24 with an acute bout of pneumonia that was 

25 life-threatening, that's what he said, is that 
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1 consistent with what you were seeing as a radiologist? 

2 

3 

4 

A 

Q 

MR. GIRARDS: Object to form. 

I would -- I would agree with him. 

(By Mr. Hund) Whether -- whether he did or 

5 didn't have pulmonary emboli. at that time, was this 

6 problem that he had with the extensive infiltrates 

7 throughout the entirety of his lungs something that had 

8 to be dealt with? 

9 

10 

11 

A 

Q 

MR. GIRARDS: Object to form. 

Absolutely. 

(By Mr. Hund) And if not dealt with, what were 

12 the kinds of things Mr. Duffy would face? 

13 MR. GIRARDS: Object to form. 

14 A Well, he would probably become hypoxic and then 

15 acidotic and then probably likely the -- as he became 

16 more acidotic he would develop ARES and die. 

17 

18 

Q 

A 

(By Mr. Hund) What's hypoxic? 

Hypoxic meanings oxygen can't get to the cells. 

19 And your lung is your main transfer organ for creating 

20 oxygenated blood. 

21 Q What are the ways that you determine the amount 

22 of oxygen in the blood? 

23 You do a pulse oxymetry on a patient. Used to 

24 be in the old days we'd actually puncture the artery 

25 because it was such vitally important information. 
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And what's that called, arterial blood gases? 

Right, ABGs. 
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1 

2 

3 

Q 

A 

Q Are arterial blood gases probably more reliable 

4 than pulse oxymetry? 

5 A Well, the pulse oxymetry gives you a general 

6 idea, arterial blood gas gives you the actual reading of 

7 the blood in a peripheral vessel along with the PH. And 

8 the PH is how acidotic is the patient which is helpful 

9 in determining its overall condition. 

10 Q What if I were to tell you that early in the 

11 course of Mr. Duffy's hospitalization they did an 

12 arterial blood gas on him and it showed an oxygen 

13 saturation of 64 percent? 

14 A Really? Well, I wouldn't be surprised of the 

15 amount of infiltrate. I mean --

16 Q What is 64 percent on an oxygen saturation on 

17 an arterial blood gas, is that good or bad? 

18 A That's ve~y bad for a young man, especially if 

19 he's on oxygen, which I assume he would be. 

20 Q With these kinds of infiltrates that you saw on 

21 the CT scan and his lungs coupled with his clinical 

22 information of 64 percent of oxygen saturation on 

23 arterial blood gas, what's that telling you? 

24 A Tells me that he has a severe problem with his 

25 pulmonary infiltrates preventing the oxygen from 
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1 entering the body and the carbon dioxide from leaving 

2 the body. And that would lead to a condition that he 

3 could -- without appropriate therapy, he could likely 

4 die. 
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5 Q These infiltrates were something that needed to 

6 be dealt with by his treating physicians, true? 

7 MR. GIRARDS: Object to form. 

8 

9 

A 

Q 

That's correct. They--

(By Mr. Hund) And these are infiltrates that 

10 you recognized and told the doctors "Hey, he's got 

11 infiltrates. They're extensive --

12 

13 

14 

15 

A 

Q 

A 

And not --

and they're really bad and you" 

MR. GIRARDS: Object to form. 

Not only really bad, but I was also concerned 

16 about the cause of them. Where did they come from? 

17 

18 Q 

MR. GIRARDS: Objection, nonresponsive. 

(By Mr. Hund) Now, were you concerned enough 

19 about what you saw that you picked up the phone and 

20 actually called the doctor in the emergency room as 

21 opposed to him waiting on your report? 

22 MR. GIRARDS: Object to form. 

23 A That's correct. Our reports aren't typed 

24 quickly. And on patients that have significant 

25 findings, we call the doctor directly and speak with him 
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1 directly on the telephone. 

2 Q (By Mr. Hund) Do you so note that at the 

3 second to last sentence of your report? 

4 

5 

MR. GIRARDS: Object to form. 

A Second to last sentence says: Findings were 

6 called to Dr. Narra in the emergency room at the 

7 completion of the examination. 

8 Q (By Mr. Hund) Now, you've been asked lots of 

9 questions about pulmonary embolisms? 

10 A Uh-huh. 

11 Q I don't know that the question's ever been 

12 asked, but what is a pulmonary embolism? 

66 

13 A A pulmonary embolism is a blood clot that forms 

14 in a vein and then travels through the right atrium 

15 through the right ventricle into the pulmonary arteries 

16 and becomes lodged in the branches of the pulmonary 

17 artery. 

18 Q Through the lungs like other parts of the body 

19 have their own set of blood vessels? 

20 A Right. The lungs have two sets of vessels just 

21 like the rest of the body, except the pulmonary artery 

22 blood vessels are lower pressure than the blood pressure 

23 you see in your arm. So you have pulmonary artery 

24 coming out, you have pulmonary arterial branches, you 

25 have capillaries, then you have pulmonary veins, 
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1 pulmonary veins come back to the left atrium r the left 

2 atrial blood is oxygen~ted from the ~apillaries in the 

3 lungs and that's pumped to the rest of the body. 

4 Q Now r the pulmonary emboli that you said are 

5 clots r and they're clots that get in the pulmonary 

6 arteries? 

7 A That's correct. 

8 Q Now r let's talk a minute. And I think you've 

9 said this at times and in responses to your questions r 

10 but do the presence of these very extensive infiltrates 

11 that were there on this CT scan make things easier or 

12 more difficult for you ~s a radiologist in trying to 

13 pick up the presence of pulmonary emboli? 

14 MR. GIRARDS: Object the form. 

15 A Infiltrates produce a density similar to blood r 

16 okay. They're water. Blood is mostly water. And on an 

17 x-ray or a CT scan that passes through the bodYr the 

18 density of blood and water is verYr very similar. And 

19 so if you have a pulmonary artery with an infiltrate all 

20 the way around itr even though you're getting a slice 

21 through the pulmonary artery which is running 

22 lengthwise r the density in the pulmonary artery can be 

23 very similar to the surrounding infiltrate. 

24 Q (By Mr. Hund) So with that said r would these 

\ 25 infiltrates that were present in Mr. Duffy 
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1 A Uh-huh. 

2 Q which you've described as extensive 

3 infiltrates throughout the entire lung fields both on 

4 the right and the left, 

5 A Uh-huh. 

6 Q -- does it make it easier or harder for you as 

7 a radiologist to be able to find the pulmonary embolus 

8 if one's there? 

9 MR. GIRARDS: Object to form. 

10 A As I previously stated, the infiltrate being 

11 the water density simulates the same density as the 

12 pulmonary artery, and that density becomes confltient, 

13 meaning you sometimes can't tell the difference between 

14 them because their densities are very similar and makes 

15 it harder to detect pulmonary emboli. 

16 Q (By Mr. Hund) Would a good analogy in terms of 

17 how it is to look at a CAT scan with lots of infiltrates 

18 that are extensive as what you've described in your 

19 report, would a good analogy perhaps for someone that's 

20 not medically trained like you are, would it be similar 

21 to maybe looking at something in dense fog? 

22 MR. GIRARDS: Object to form. 

23 Q (By Mr. Hund) Is that a good analogy? 

24 MR. GIRARDS: Same objection. 

25 A I think that's a fair analogy, yeah. 
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1 Q (By Mr. Hund) For example, that if we're to 

2 look at across the street and see things with a dense 

3 fog, we can't see the kind of clarity that we'd be able 

4 to see on a clear day? 

5 

6 

7 

8 

9 

Q 

A 

Q 

MR. GIRARDS: Object to form. 

(By Mr. Hund) Is that fair? 

MR. GIRARDS: Same objection. 

That's correct. 

(By Mr. Hund) Now, you've also been asked a 

10 lot of questions about Dr. Posteraro and him coming 

11 along nine days later 

12 

13 

A 

Q 

Uh-huh. 

-- and him issuing a report on a second CAT 

14 scan that was done on October the 20th? 

15 

16 

17 

18 

A 

Q 

A 

Q 

Uh-huh. 

Correct? 

Correct. 

Dr. Posteraro, does he practice in the same 

19 group with you? 

20 

21 

A 

Q 

Yes, he does. 

Does he have some expertise in the area of 

22 reading films on the chest? 

23 

24 A 

MR. GIRARDS: Object to form. 

Yeah, he's not only a board certified 
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25 radiologist like myself, but he's also done a fellowship 
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1 in chest radiology. 

2 

3 Q 

MR. GIRARDS: Object, responsiveness. 

(By Mr. Hund) Now, when Dr. Posteraro read a 

4 scan nine days later, is that when Mr. Duffy comes back 

5 for another one of these CAT scans? 

6 A That's correct. He had another CT scan that 

7 day. 

8 Q Now, on October the 20th, and I think 

9 Dr. Posteraro's report may be there in front of you 
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10 somewhere. 

11 it. 

It was marked earlier. See if you can find 

12 

13 

14 

15 

A 

Q 

A 

Q 

Okay. 

Did you find it? 

Got it. 

Dr. Posteraro in the body of his report in the 

16 first sentence says: Bilateral pulmonary infiltrates 

17 have shown marked interval resolution and only scattered 

18 infiltrates remain throughout the lungs at this time. 

19 What does that mean in layman's terms? 

20 A 

21 mean --

22 

23 

24 

Q 

A 

Q 

It means tpat he made a remarkable recovery. 

Who made a remarkable recovery? 

Mr. Duffy. 

Now, we've kind of talked about the analogy of 

25 the infiltrates that were there on the 11th being 

I 
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1 extensive being like fog? 

2 

3 

4 

5 

6 

7 

8 

9 

A 

Q 

A 

Q 

things? 

sentence 

A 

Q 

Uh-huh. 

Making things, as you1ve said, harder - -

Right. 

- - for you in terms of being able to see 

What1s Dr. Posteraro saying in the first 

He1s 

nine days later about whether those 

10 infiltrates are still there? 

11 MR. GIRARDS: Object to the form of the 

12 question. 

13 A Mr. Posteraro -- I mean Dr. Posteraro says: 

14 Bilateral pulmonary infiltrates have shown marked 

15 interval resolution and only scattered infiltrates 
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16 remain. That means that he is probably fairly surprised 

17 that the extensive infiltrates have resorbed in that 

18 short of time period. 

19 

20 Q 

MR. GIRARDS: Objection, nonresponsive. 

(By Mr. Hund) Those infiltrates that made 

21 things hard~r for you to detect pulmonary emboli are for 

22 the most part gone by October the 20th? 

23 

24 A 

25 improved. 

MR. GIRARDS: Object to form. 

Thatls correct. I mean, they1re very much 
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1 Q (By Mr. Hund) Have you recently looked at your 

2 scanl the one you looked at of October the 11th and 

3 Dr. Posteraro's scan of October 20 1 have you looked at 

4 them recently? 

5 A I didn't really look at his l the scan that he 

6 interpreted at 10-20 1 just briefly. I was more 

7 ihterested to see what -- to look at my scan. 

8 Q Does the lack ofl or the resolution l the marked 

9 resolution of the extensive pulmonary infiltrates l does 

10 that allow Dr. Posteraro to see things clearer than you 

11 had the opportunity to see things? 

12 

13 A 

MR. GIRARDS: Object to form. 

I think that two things help him. One is is 

14 that infiltrates are gone l and so the pulmonary arteries 

15 surrounded by the infiltrate which has the same density 

16 as the pulmonary artery infiltrate is gone l it makes it 

17 easier to see the pulmonary artery. That's one thing. 

18 The second thing is the history. The history 

19 says deep vein thrombosis left lower extremitYI rule out 

20 PE. When we say rule out PEl that means my doctor is 

21 thinking I have a pulmonary embolism. I want you as a 

22 radiologist to exclude that and look very carefully for 

23 it. 

24 Q (By Mr. Hund) And your clinical finding 

25 wouldn't rule out PEl your clinical findings were that 
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1 he was spitting up blood? 

2 

3 

4 

A 

Q 

MR. GIRARDS: Object to form. 

Correct. Hemoptysis, yeah. 

(By Mr. Hund) Now, with that in mind, 

73 

5 Dr. Posteraro then has the ability to look at a new scan 

6 where the infiltrates have markedly improved, .and he's 

7 also told that what they're looking for is pulmonary 

8 emboli and they want the doctor saying rule it in or 

9 rule it but? 

10 

11 

12 

13 

14 

A 

A 

Q 

A 

Uh-huh. 

MR. GIRARDS: Object to form. 

That, and one more thing. I mean --

(By Mr. Hund) What else? 

Well, you know, a patient snapshot in time of 

15 chest x-ray, a CAT scan, any imaging study is just one 

16 part of that patient's life. I mean, now after nine 

17 days we have -- we have a novelette going on here as to 

18 what's happening to this patient. He's made a 

19 remarkable recovery, we've got the interval of time, 

20 we're beginning to read more of the story, we're seeing 

21 more of the story. It's kind of like reading the first 

22 page and determining the outcome of a spy novel, you 

23 don't know how. it's going to turn out, but after reading 

24 the first third of the book and the plot has been laid, 

25 okay, he has pulmonary emboli, he has horrible 
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1 infiltrates that got better. He's looking better. 

2 

3 Q 

MR. GIRARDS: Object to nonresponsive. 

(By Mr. Hund) Now; Dr. Posteraro then says in 

4 his report: Review of the previous examination shows 

5 that this may have been present at that time but 

6 difficult to evaluate due to the extensive air space 

7 infiltrates. Do you see where he's saying that? 

8 

9 

A 

Q 

Yes, I see that. 

And does it appear to you that what 

10 Dr. Posteraro was referring to when he says that this 

11 may have been present at that time is the pulmonary 

12 emboli on yoUr October 11th scan? 

13 

14 A 

MR. GIRARDS: Object to form. 

He says: Review of the previous examination 
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15 shows that this may have been present at that time. And 

16 I believe he's referring to the CT scan of October 11th. 

17 Q (By Mr. Hund) And when he says: This may have 

18 been present, he's referring to what? 

19 A He is referring to the pulmonary emboli that he 

20 has identified that they were difficult to visualize on 

21 the initial exam, but it looks like they were present. 

22 Q And why is Dr. Posteraro saying here in this 

23 report that those pulmonary emboli on your scan of 

24 October 11 were difficult to visualize? 

25 MR. GIRARDS: Object to form. 
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1 A Well, he's trying to present the truth to the 

2 physician, referring physician that pulmonary emboli 

3 were not visualized as by the interpreting radiologist, 

4 who was me, on the initial exam, but yet with the 

5 clearing of the infiltrates, the change, the interval 

6 time period, the extra clinical information that, yes, 

7 they were present and that Dr. Smith who was covering 

8 for Dr. Johnson needed to be notified and that this 

9 could result in a change in treatment. 

10 

11 Q 

MR. GIRARDS: Object, nonresponsive. 

(By Mr. Hund) When did Dr. Posteraro dictate 
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12 this report where he's making reference to the fact that 

13 he compared the October 20th CAT scan with the October 

14 11 CAT scan and came to this conclusion that those 

15 pulmonary embolisms may have been present on the October 

16 11 scan? When did he dictate this? 

17 A He dictated it, if you see on the bottom of the 

18 page, D is for dictation, and T is typing time. So he 

19 dictated it 10-20-2003, 1959, 30 seconds. If you look 

20 on the CT scan here, it shows the scan was injected and 

21 performed at 1842 hours, approximately. 

22 

23 

24 

Q 

Q 

So he's --

MR. GIRARDS: Objection, nonresponsive. 

(By Mr. Hund) So he's basically dictated this 

25 thing at about eight o'clock in the evening on October 
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1 the 20th? 

2 

3 

4 

A 

Q 

Correct. 

MR. GIRARDS: Objection, form. 

(By Mr. Hund) Now, assume with me that a 

5 lawsuit isn't filed until 2005. Are we dealing with 
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6 then with a report that Dr~ Posteraro has generated some 

7 two years before a lawsuit's ever filed? 

8 

9 

10 

A 

Q 

MR. GIRARDS: Object to·form. 

Okay, yeah. 

(By Mr. Hund) And if I heard you right in 

11 response to the questions that you were asked earlier by 

12 Mr. Duffy's lawyer, Dr. Posteraro had talked to you 

13 about what he put in this October 20 ieport even back in 

14 ' 03? 

15 A That's correct. 

16 Q So the idea that the October 11 scan does, 

17 indeed, show pulmonary emboli was something 

18 Dr. Posteraro has not only put in the medical record 

19 that he dictated at eight clock in the evening on 

20 October the 20th, but it was something he came to talk 

21 to you about at that time, true? 

22 

23 A 

MR~ GIRARDS: Object to form. 

He came to talk to me about it, but he did not 

24 document in his report that he talked to me about it. 

25 Q (By Mr. Hund) His report doesn't talk about 

CATHY SOSEBEE & ASSOCIATES * LUBBOCK, TEXAS * 806.763.0036 



77 

1 y'alls conversation, but his report of October 20 

2 A His report of October 20 is dealing with 

3 patient care. This patient came in with extensive 

4 infiltrates, had pulmonary emboli on the initial CT scan 

5 that were not identified, became identifiable later in 

6 the admission on a repeat CT scan during which pulmonary 

7 emboli were asked to be excluded, and he wants to 

8 document that that has happened. 

9 

10 

11 

Q 

Q 

And this is also --

MR. GIRARDS: Objection, nonresponsive. 

(By Mr. Hund) a patient that during that 

12 interim during October the 11th and October the 20th has 

13 had a life-threatening pneumonia that has gotten much 

14 better, true? 

15 

16 

17 

A 

Q 

MR. GIRARDS: Object to form. 

Very much true, yes. 

(By Mr. Hund) Patient by his own admission was 

18 close to death due to his pneumonia has gotten treatment 

19 for a pneumonia that has now essentially cleared and 

20 allowed you and Dr. Posteraro, the doctors to recognize 

21 this pulmonary embolism? 

22 

23 

24 

A 

Q 

MR. GIRARDS: Object to form. 

That's correct. 

(By Mr. Hund) Now, so Dr. Posteraro back in 

25 '03 draws to your attention that hels read this new scan 
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1 of October the 20th, he's compared it to the scan you 

2 ~ead of the 11th, and that he's of the opinion that the 

3 scan of the 11th, despite your report, may show some 

4 pulmonary emboli; he brings that to your attention? 

5 

6 

7 

A 

Q 

Correct. 

MR. GIRARDS: Object to form. 

(By Mr. Hund) Do you then at that time -- and 

8 I wasn't clear about this. Do you at that time then go 

9 compare the two studies and come up with your own 

10 determination as to whether Dr. Posteraro's right or 

11 wrong about this, perhaps, disagreement? 

12 MR. GIRARDS: Object to form. 

13 A Absolutely. I mean, we have a -- that's one of 

14 the great things about our group is we work together in 

15 a single room and we can turn around and ask people's 

16 opinion on difficult cases, and we can also turn around 

17 and say "Come look at this with me because I think 

18 there's "a significant finding." And we banter it back 

19 and forth. 

20 

We do that every day all day long. 

MR. GIRARDS: Objection, nonresponsive. 

21 Q (By Mr. Hund) Now, with that in mind then, 

22 when you did that back sometime shortly after October 20 

23 of '03, 

24 

25 

A uh-huh. 

Q -- did you at that time agree with what you've 
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1 now put in this september 2007 letter that, indeed, upon 

2 a closer examination and with the benefit of the October 

3 20 scan where all the fog is lifted and the infiltrates 

4 are gone that you can see the pulmonary emboli on the 

5 October 11 scan? 

6 

'7 

8 

A 

Q 

MR. GIRARDS: Object to form. 

Absolutely. 

(By Mr. Hund) What you've put there in the 

9 letter of September of 2007, and I.think it's your 

10 Exhibit Number Four, do you see that? 

11 

12 

13 

14 

A 

Q 

A 

Q 

Yes, sir. 

That letter is 

It's actually ~hree. 

All rig.ht. Exhibit Number Three to your 

15 deposition--

16 A There's two of them there that say Three, but 

17 they're different letters. 

18 Q All right. 

19 A Is that okay? 

20 Q I want your letter. 

21 A Okay, I've got my letter. It's on top. 

22 Q Your letter of September what? 

23 A 9th, 2007. 

24 Q That letter of September 9th, 2007, essentially 

25 if I'm hearing you right, contains the opinions that you 
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1 had reached after you talked to Dr. Posteraro sometime 

2 shortly after October 20, 2003, and then you went and 

3 compared the two scans yourself? 

4 

5 

6 

A 

Q 

MR. GIRARDS: Object, form. 

That's correct. 

(By Mr. Hund) Now, by October the 20th when 

7 Dr. Posteraro was reading this scan and has, as we've 

8 already talked about, raised the issue that: Well, the 

9 earlier scan shows the emboli, at that point, though, 

10 Dr. Posteraro's October 20 interpretation is saying: 

11 There's emboli present, true? 

MR. GIRARDS: Object to form. 

Correct. 
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12 

13 

14 

A 

Q (By Mr. Hund) Mr. Duffy's in the hospital and 

15 you're aware then that his treating physicians, as 

16 Dr. Posteraro's report indicates, have been told about 

17 the existence of a pulmonary emboli so that they can 

18 take whatever steps are needed to treat it? 

19 

20 

21 

A 

Q 

MR. GIRARDS: Object to form. 

Correct. 

(By Mr. Hund) Did you ever get a clinical 

22 history that Mr. Duffy had had problems similar to what 

23 he had in October of 2003 with problems with pneumonia 

24 on earlier occasions even before October of '03? 

25 MR. GIRARDS: Object to form. 
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I had no information of that. 1 

2 

A 

Q (By Mr. Hund) Did you ever get any information 

3 that he was over in Sweden and had an episode similar to 

4 what he presented to at Covenant Medical Center with 

5 hemoptysis and they wanted to have him get a CT scan to 

6 rule out a pulmonary embolism and he refused; did you 

7 ever hear anything about that? 

8 

9 

10 

A 

Q 

MR. GIRARDS: Object to form. 

No , I di dn' t . 

(By Mr. Hund) Was that part of any clinical 

11 information that was ever relayed on to you? 

12 

13 

14 

A 

Q 

MR. GIRARDS: Object to form. 

No. 

(By Mr. Hund) I know you're not a clinician, 

15 but if you've got a pulmonary embolism and --

16 A Dh-huh. 

17 Q - - say it's recognized on October the 11th? 

18 A Dh-huh. 

19 Q What's the initial course of treatment that one 

20 might take? 

21 A Typically they're bolused with Heparin, and 

22 then slowly converted to Coumadin. 

23 Q Did you know that Mr. Duffy couldn't get 

24 Heparin at the time, and his treating physicians had so 

25 indicated that because his platelet count was 
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1 drastically low? Did you know any of that? 

I , 2 MR. GIRARDS: Object to form. 

3 A I knew none of that. 

4 Q (By Mr. Hund) The point I'm making is let's 

5 just assume that on October the 11th you find those 

6 pulmonary embolus that are very difficult to see because 

7 of these extensive infiltrates. What you've indicated 

8 is the primary line of treatment would be 

g anticoagulation in the form of Heparin? 

10 MR. GIRARDS: Object to form. 

11 A That's my understanding. But with low 

12 platelets, I'm totally out of my league in making that 

13 determination. 

14 Q (By Mr. Hund) What I'm getting at is: Did you 

15 know that his doctors at the time of his admission 

16 recognized that Dr. Duffy, or Mr. Duffy at the time, 

17 could not receive anticoagulation medicine because of 

18 his low platelet count? 

19 MR. GIRARDS: Object to form. 

20 Q (By Mr. Hund) Did you know that? 

21 A No, I didn't know that. 

22 Q Do you know what Heparin-induced 

23 thrombocytopenia is? 

24 A Not really. 

25 Q Do you know it's a reaction you can get to 
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1 Heparin? 

2 MR. GIRARDS: Object to form. 

I understand that, yeah. 3 

4 

A 

Q (By Mr. Hund) Did you know that Dr. Duffy's 

5 been diagnosed with that? 

MR. GIRARDS: Object to form. 

I did not know that~ 

6 

7 

8 

A 

Q (By Mr. Hund) Have you got Dr. Posteraro's 

9 report there? I think you had it a minute ago. 

10 Deposition Exhibit Three to his deposition. 

11 A His x-ray report or his CT report? 

12 Q No, his letter - -

13 A Oh, his letter. 

14 Q - - he wrote. 

15 A Yeah, I've got it right here. Let me 

16 Okay. 

It was 

read it. 
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17 Q Now, Dr. Posteraro goes on. He says more than 

18 what we've already talked about, and that is that when 

19 those infiltrates had cleared and he was able to find 

20 the pulmonary emboli on the October 20 scan, he could go 

21 back and look at the October 11 scan with this new 

22 information and see that in his view there were 

23 pulmonary emboli on October ll. 

24 that, right? 

We've already been over 

25 MR. GIRARDS: Object to form. 
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1 

2 

A 

Q 

Yes. 

(By Mr. Hund) He goes on to say that when you 

3 compare the location and the status of those pulmonary 

4 embolus between October 11 and October 20 that they are 

5 in the same condition and do not appear to have 

6 worsened. Do you see that? 

MR. GIRARDS: Object·to form. 

Yes/ I see it. 
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7 

8 

9 

A 

Q (By Mr. Hund) What does that mean? Could you 

10 perhaps elaborate to the jury what that's -- what he's 

11 saying there? 

12 A What he's referring to and what he's trying to 

13 convey is that pulmonary emboli were present on the 

14 initial CT scan/ they were present nine days later on 

15 the CT scan of 20 October 2003 in the same distribution/ 

16 they haven't regressed and they haven't enlarged. 

17 

18 

19 

20 

A 

Q 

MR. GIRARDS: Objection/nonresponsive. 

Or there haven't been additional emboli. 

MR. GIRARDS: Same objection. 

(By Mr. Hund) Haven't gotten better/ haven't 

21 gotten worse? 

22 

23 

24 

25 

A 

Q 

A 

Right. 

MR. GIRARDS: Object to form. 

Basically in the same place -­

Status. 
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1 

2 

3 

4 

Q 

A 

Q 

-- and in the same condition? 

Correct. 

MR. GIRARDS: Object to form. 

(By Mr. Hund) Is that something you attempted 

5 to evaluate when you compared the two scans? 

6 

7 A 

MR. GIRARDS: Object to form. 

I looked at it, but I wasn't terribly aware of 
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8 that being my primary -- my primary concern was with the 

9 initial CT examination. 

10 Q Now, so that I'm clear, and help my here just a 

11 little bit. 

12 

13 

A 

Q 

Okay. 

The pulmonary vasculature on the arterial side, 

14 you've got, what, a main pulmonary artery both on the 

15 left and the right? 

16 A You have the main pulmonary artery and then you 

17 have a right and left pulmonary artery and then you have 

18 branches just like a tree, like two trunks of a tree. 

19 Q And those branches kind of spread out into the 

20 periphoria of the lung? 

21 A Right. They go out the periphoria of the lung, 

22 they communicate through capillaries which line the 

23 alveoli, which in his case were filled with fluid, okay, 

24 then the capillaries turn into veins, and successively 

25 larger veins lead back to the left pulmonary artery. 
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1 Q Here's my question that I'm trying to figure 

2 out, 

3 

4 

5 

6 

7 

8 

9 

Uh-huh: A 

Q -- if I heard you correctly in terms of your 

going back and looking at the October 11, 2003 scan, 

A Uh-huh. 

Q - - you've indicated that you can see the 

pulmonary emboli in the right branches of the right 

pulmonary artery? 

A Right --

MR. GIRARDS: Object to form. 

lower pulmonary artery, correct. 
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10 

11 

12 

13 

A 

Q (By Mr. Hund) And what part of the lung do you 

14 see these emboli, in the lower lobe on the right? 

15 

16 

17 

A 

Q 

MR. GIRARDS: Object to form. 

Correct. 

(By Mr. Hund) Anatomy-wise I don't know if 

18 there's a word for it, but can you tell in terms: Is 

19 this a secondary branch of the right pulmonary artery, a 

20 tertiary branch, what branches of the arteries 

21 

22 

23 

A 

A 

24 what 

It's the secondary and tertiary. 

MR. GIRARDS: Object to form. 

Secondary and tertiary. 

how many branches occur. 

All that means is 

You count them off as 

25 kind of like . 
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1 Q (By Mr. Hund) Did I hear you right, too, 

2 though, that there were also places on the· left --

3 A Correct. 

4 Q Even on the October --

5 A There are left lower lobe pulmonary 

6 

7 

8 

A 

Q 

9 branches? 

MR. GIRARDS: Object to form. 

emboli on October II, 2003. 

(By Mr. Hund) Same tertiary and secondary 
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10 

11 

12 

13 

A 

Q 

A 

Q 

They look to be primarily in tertiary branches. 

On the left? 

On the left. 

Have you looked at that scan recently, the 

14 October 11 scan to try to figure out which of those 

15 axial cuts are going to demonstrate these pulmonary 

16 emboli that --

17 A Oh, yeah. 

18 MR. GIRARDS: Object to form. 

19 A I've looked at them. 

20 Q (By Mr. Hund) Have you got them there with 

21 you? 

22 A Sure. 

23 Q Can you just tell me in terms of how we can 

24 identify which one of those cuts you think are the ones 

25 that are showing? 

CATHY SOSEBEE & ASSOCIATES * LUBBOCK, TEXAS * 806.763.0036 



\ 

1 A Okay. Let me see which is which here. 

2 Q You understand what I'm asking? 

3 A Pardon? 

4 Q You understand 

5 A That's fine. I'll look and see. Make sure 

6 I've got everything here. 

7 we're on here. 

I'm trying to see the image 

8 I think you can see the left Ibwer lobe 

9 pulmonary emboli on image 49, 50. Let's see. Oh, I'm 
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10 sorry, image number 45, 46 and 47 and 48. 

11 right lower lobe pulmonary emboli 

And then the 

12 Q Let me ask you, Doctor: On the left lobe then, 

13 are you saying images 45 through 50? 

14 A I said 45, 46 and 47. You can see them all the 

15 way to 50. But on the right lower lobe, the pulmonary 

16 emboli are visible on images 36, 37, 38, 39, 40, 41, 42, 

17 43, 44. 

18 Q Are those in -- can you tell what series those 

19 are? Was that series five? 

20 

21 

A Yes, it is. 

MR. HUND: Have you got an x-ray view box 

22 over there? 

23 

24 

MR. DAVIDSON: Yes, we do. 

MR. HUND: Let's put that up a second. 

25 just -- this is being videotaped. 

I 

CATHY SOSEBEE & ASSOCIATES * LUBBOCK, TEXAS * 806.763.0036 



89 

MR. DAVIDSON: Let's go off the record. 

(Off the record from 5:13 p.m. to 5:15 p.m.) 

1 

2 

3 Q (By Mr. Hund) Doctor, we went off the record a 

4 minute to get a video box. You've identified earlier in 

5 your deposition which of these cuts in your view show 

6 the emboli. Before I do that, I want to lay a little 

7 background here for the jury. You talked a minute ago 

8 about axial cuts. Remember that? 

9 

10 

A 

Q 

Uh-huh. Okay. 

And explain what each one of these images are 

11 in relation to these axial cuts that you told the jury 

12 about that's done with a CT scanner. 

13 A The axial cuts are from top to bottom. So we 

14 start up here, we go down here, okay. They're read from 

15 left to right. So this one's higher, this one's a 

16 little lower, this is lower, this is lower, all the way 

17 down in left to right fashion. And then you start over 

18 here and you go lower and lower until you get to the 

19 liver. This is the liver. If you look at this image 

20 right here --

21 VIDEOGRAPHER: Excuse me, Doctor. Could I 

22 get you to get a pen or something to point with? 

23 

24 

25 A 

THE WITNESS: Okay. 

VIDEOGRAPHER: Thank you. 

This is the spine right here. This is the main 
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1 pulmonary artery here. This is the right pulmonary 

2 artery r okay. 

3 chest. 

These are the infiltrates. This is the 

4 Q (By Mr. Hund) So where is the front of the 

5 body? 

6 A This is the front of the bodYr this is the 

7 back. OkaYr you see the A for anterior. This is the 

8 right and this is the left. 

And Doctor r 

Uh-huh. 
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9 

10 

11 

Q 

A 

Q -- then with that in mind r you've shown us how 

12 these cuts and they worked their way down the body. 

13 Before we talk about the emboli r you just brought 

14 something up a minute ago r and we talked about these 

15 extensive infiltrates? 

16 A Uh-huh. 

17 

18 Q 

MR. GIRARDS: Object to form. 

(By Mr. Hund) Show the juryr just give them an 

19 example of where you're seeing these infiltrates on 

20 these images and what they look like. 

A Okay. 

MR. GIRARDS: Object to form. 

21 

22 

23 A One second here. Typically the infiltrates are 

24 looked at with a different lung window settihg r okay. 

25 This is the same patient r same cuts as you were just 

CATHY SOSEBEE & ASSOCIATES * LUBBOCK r TEXAS * 806.763.0036 



) 

91 

1 looking at. This is the front of the chest. This is 

2 the back. Here1s the spine. Here1s rightr here1s left. 

3 Here1s main pulmonary artery again. All this white is 

4 infiltrate. This black is normal aerated lung. 

5 Q (By Mr. Hund) Where we see the black r is that 

6 what you would expect to see in a normal lung with air 

7 in it? 

8 

9 A 

MR. GIRARDS: Objectr form. 

This is a normal -- normal appearing lung. All 

10. this whiter almost nearly two-thirds of his lung fields 

11 here are pacified with infiltrate. 

12 

13 Q 

MR. GIRARDS: Objection r nonresponsive. 

(By Mr. Hund) Now -- now then r let1s talk 

14 about the pulmonary emboli. You have told the jury 

15 earlier in response to some questions that what you 

16 would see in terms of a radiographic finding of a 

17 pulmonary emboli is what1s called a filling defect? 

A Right. 

MR. GIRARDS: Object to form. 

(By Mr. Hund) What1s a filling defect? 

18 

19 

20 

21 

Q 

A A filling defect is when -- the arterYr when 

22 you get in a cross section looks like this is the aorta 

23 here r this is the artery thatls going in and out of the 

24 plane of the view box here r if that artery like this has 

25 something else in it besides contrast or blood r it will 
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1 appear as a filling defect much as like you might have a 

2 straw, and then if you stuck it in some chocolate 

3 pudding and you cut that straw in half, this is what it 

4 would look like. You'd have the straw on the outside of 

5 the pulmonary artery and you'd have the embolus, E, in 

6 the center here. 

7 Q Is that simply because where the clot is, this 

8 contrast that's put in there can't occupy the space 

9 where the clot's at? 

10 MR. GIRARDS: Object to form. 

11 A That's correct. I mean, you're 

12 Q (By Mr. Hund) Is that - -

13 A - - filling it 
'I 
) 14 Q (By Mr. Hund) Is what you're talking about, a 

15 filling defect that in a normal situation, that artery 

16 should be filled up with the contrast or the dye, but if 

17 it's got clot .in it, where the clot is, the artery can't 

18 have that dye in it? 

19 MR. GIRARDS: Object to form. 

20 A That's correct. 

21 Q (By Mr. Hund) Is that what we're talking 

22 about? 

23 A Yes. 

24 MR. GIRARDS: Same objection. 

25 A It's filling it like a cast. 

CATHY SOSEBEE & ASSOCIATES * LUBBOCK, TEXAS * 806.763.0036 



93 

1 Q (By Mr. Hund) Now, with that in mind, could 

( 2 you just show us perhaps on one of these images that 

3 you've identified where you can see these filling 

4 defects now, with the benefit of the October 20 scan, 

5 where you can see these filling defects? 

6 MR. GIRARDS: Object to form. 

7 A This might be the best example here. It's 

8 almost identical to the picture I've drawn. This little 

9 tiny artery right here, this is a right lower lobe 

10 pulmonary artery, there's just a wisp of contrast. I'm 

11 going to draw you an idealized picture of that here 

12 where the white will remain white and the black will 

13 remain black just as it is on the x-ray. 
/ 

( 
14 Q (By Mr. Hund) And which image is that? 

15 A That's image number - - let's see, 40 - -

16 Q Okay. 

17 A - - and 41. 40 and 41. Here it is right here 

18 again. There's a little bit of contrast, and then 

19 there's a pulmonary artery that's filled with clot. And 

20 it looks just like this, the clot is h~re filling the 

21 pulmonary artery and then there's just a little wisp of 

22 white contrast around it. 

23 MR. GIRARDS: Objection, nonresponsive. 

24 Q (By Mr. Hund) Now, if we went back and looked 

25 at those windows where you're able to pick up the 
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1 infiltrates[ is this an area where there's a lot of 

2 infiltrates that you can see? 

3 MR. GIRARDS: Object to form. 

4 A The majority of the infiltrates are what we 

5 call in the dependent or posterior half of the chest of 

6 where the pulmonary arteries are. 

7 MR. GIRARDS: Objection, nonresponsive. 

8 Q (By Mr. Hund) If we're to correlate that 

9 pulmonary artery that you just showed there's the 

10 filling defect in with where we see infiltrates --

11 A It would be right here. 

12 Q And are there infiltrates there? 

13 MR. GIRARDS: Object to form. 

14 A This all is infiltrate, this is infiltrate, 

15 this is infiltrate, all of this is infiltrate. 

16 Q (By Mr. Bund) Thank you. 

17 A Is that all? 

18 Q You can turn that off. 

19 A Okay. 

20 MR. FARRIS: Watch your --

21 Q (By Mr. Hund) If I understand you right then, 

22 really to kind of summarize what you've told us is: You 

23 got involved on October the 11th to look at a CAT scan 

24 that was done with contrast of Mr. Duffy's chest that 

25 had extensive infiltrates? 
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3 

A 

Q 
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Correct. 

MR. GIRARDS: Object to form. 

(By Mr. Hund) Infiltrates that are very 

4 unusual in someone his age and are indicative of a very 

5 serious problem? 

6 

7 

8 

9 

10 

Q 

A 

Q 

MR. GIRARDS: Object to form. 

(By Mr. Hund) True? 

MR. GIRARDS: Object to form. 

True. 

(By Mr. Hund) Infiltrates that made it very 

11 difficult for you as a radiologist to be able to try to 

12 distinguish out the difference between infiltrates and 

13 what might bea pulmonary embolism? 

14 

15 

16 

17 

Q 

A 

Q 

MR. GIRARDS: Object to form. 

(By Mr. Hund) 

Correct. 

Correct? 

That what then happens is nine days later, 

18 Dr. Posteraro gets involved and he -- a new scan is done 

19 where these infiltrates are gone and Dr. Posteraro is 

20 able to clearly see the pulmonary emboli without all 

21 these infiltrates obscuring things, true? 

22 

23 

24 

A 

Q 

MR. GIRARDS: Object to form. 

That's correct. 

(By Mr. Hund) And that when Dr. Posteraro has 

25 the scan on October the 20th that's clear, he has this 
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1 new information, the fog's been lifted, and he can go 

2 back and look at your October 11 scan --

3 

4 

A 

Q 

Uh-huh. 

-- with new information to look right where 
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5 he's finding these emboli and focus in to those areas to 

6 see what it shows? 

7 

8 

9 

A 

Q 

That's correct. 

MR. GIRARDS: Object to form. 

(By Mr. Hund) And I'm also hearing you right, 

10 is that Dr. Posteraro, as he's put in his report, 

11 believes that the emboli that were there on the 11th as 

12 opposed to the emboli on the 20th are in the same place, 

13 they didn't get better and they didn't get worse? 

14 

15 A 

16 changed. 

17 Q. 

MR. GIRARDS: Object to form. 

That's correct. The volume of emboli had not 

(By Mr. Bund) And I'm also correct in hearing 

18 you say that this matter about the discrepancy between 

19 your interpretation on October the 11th and 

20 Dr. Posteraro on October the 20th was brought to your 

21 attention within a matter of a few days by 

22 pro Posteraro, you went and looked at the two films 

23 yourself and you agreed with his view that the scan of 

24 October the 11th now with the benefit of the new 

25 information does, indeed, reveal pulmonary emboli? 
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1 

2 

3 

4 

Q 

A 

Q 

MR. GIRARDS: Object to form. 

(By Mr. Hund) Correct? 

That is correct. 

And that insofar as the report that you 

5 generated in September of 2007, that's simply 

97 

6 reiterating what, in your view, Dr. Posteraro had put in 

7 the records on October 20th in which you had already 

8 come to the conclusion of back four years earlier, true? 

9 

10 

11 

12 

A 

MR. GIRARDS: Object to form. 

That's correct. 

MR. HUND: Pass the witness. 

MR. MAYFIELD: Dr. Martinez will reserve 

13 until the time of trial. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

5:24. 

was the - -

MR. FARRIS: Dr. Kadiyala reserves. 

MR. DUNCAN: Covenant reserves. 

VIDEOGRAPHER: We're off the record at 

MR. GIRARDS: No, no, no, no. 

VIDEOGRAPHER: Oh, I'm sorry. 

MR. GIRARDS: I'm sorry about that. That 

VIDEOGRAPHER: That's all right. 

MR. GIRARDS: No, no, no, no reserve my 

24 seven-year old. 

25 just a second. 

So what I meant to say is: 

I have a couple of questions. 

Hold on 
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1 

2 

VIDEOGRAPHER: Welre still on the record. 

FURTHER EXAMINATION 

3 BY MR. GIRARDS: 

4 Q Is there a policy at Covenant about dictating 

5 an addendum to a radiology report when you realized you 

6 have missed something? 

7 

8 

A 

Q 

No, not that 11m aware of. 

Is there a guideline or a policy or -- of the 

9 American Board of Radiology about dictating addendum 

10 an addendum to your report when you realize youlve 

11 missed something important? 

12 

13 

A 

Q 

11m not certain, but 11m pretty sure there is. 

Okay. What about your group, Lubbock 

14 Diagnostic Radiology, is there a policy or a bylaw, 

15 protocol, something? 

16 

17 

A 

Q 

No, therels not. 

Okay. So if you -- if you think the American 
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18 Board of Radiology has such a guideline) why didnlt you 

19 dictate an addendum to your October 11 report in October 

20 of 2003 when you were saying that you realized or 

21 thought that you missed findings of pulmonary embolus on 

22 the October 11th scan? 

23 A I thought that Dr. Posteraro had covered that 

24 in his report. 

25 Q Youlre saying that Dr. Posteraro, whatever this 
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1 guideline from the American Board of Radiology means, 

2 that Dr. Posteraro did an addendum to your report? 

3 A 

4 record. 

We're dealing with one patient, one medical 

Addendum reports are easily lost, can add 

5 confus ion. If Dr. Posteraro can summarize the two 

6 findings in his report,I f~lt that that took care of 

7 any medical caregiving ability I had for the patient and 

8 documented the findings. 

9 If I didn't fulfill the American College of 

10 Radiology guidelines, that is my own error. I don't 

11 know that I didn't. But I felt that in terms of patient 

12 care, Dr. Posteraro completed the act for me in 

13 conjunction with me and by agreement with me. 

14 Q All right. Anything .else with respect to that 

15 particular issue? I'm understanding you to say that you 

16 thought or assumed Dr. 

17 

18 

19 

20 

A 

Q 

A 

I believe 

-- Posteraro's report covered that? 

Correct. 

MR. GIRARDS: All right. I'll reserve the 

21 remainder of my questions until time of trial. 

22 

23 

24 

25 

MR .. HUND: As will I. 

MR. FARRIS: Nothing further from me. 

MR. DAVIDSON: You're done, Doctor. 

(Concluded at 5:27 p.m.) 

CATHY SOSEBEE & ASSOCIATES * LUBBOCK, TEXAS * 806.763.0036 
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1 (Signature of the witness required.) 
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7 
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CHANGES TO DR. MUFF'S DEPOSITION 

Change: I gave it to Mr. Hund and they typed it up, ... 
To: I gave it to Mr. Davidson and he typed it up, ... 
Reason: correction 

Change: But once he gave me the form back, ... 
To: But once Mr. Davidson gave me the form back, ... 
Reason: correction 

Change: I did ask Mr. Hund to have that letter returned to me .. . 
To: I did ask Mr. Davidson to have that letter returned to me .. . 
Reason: correction 

Change: What I did is wrote it down and he took notes, ... 
To: What I did is wrote it down and Mr. Davidson took notes, ... 
Reason: correction 

Change: No, I think I gave it to Mr. Hund, .. . 
To: No, I think I gave it to Mr. Davidson, .. . 
Reason: correction 

Change: ... and then I spoke - gave it to Mr. Hund, .. . 
To: ... and then I spoke - gave it to Mr. Davidson, .. . 
Reason: correction 

Change: he would develop ARES and die. 
To: he would develop ARDS and die. 
Reason: transcription error 
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I, DAVID MUFF, M.D., have read the foregoing deposition and hereby affix my 
signature that same is true and correct, except as noted above. 

Z)~~.f1-~ 
DAVID MUFF, M.D. /, 

THE STATE OF TEXAS 

COUNTY OF LUBBOCK 

~ 
Before me, J ILL "Dktl J S , on this day peisonally appeared DA VrD 

MUFF, M.D., known to me tor proved to me on the oath of or through_ 

"IL'J,o$ l iCe,.fV$ e.... (description of identity card or other document) to be the person 

whose name is subscribed to the foregoing instrument and acknowledged to me that he/she 

executed the same for the purpose and consideration therein expressed . 

. Given under my hand and seal of office on this 2) -:)'- day of f -etr-/A.Ct(" j 
2008. 

My Commission Expires: I 0 - £" 1- I () 

... ' 

Y PUBLIC IN AND FOR 
TATE OF TEXAS 

.... ;:;:, ... 
:1>~~"~, JILL DAVIS tl,tr);, MY COMMISSION EXPIRES 
..... ~.ili:~$.. October 21.2010 
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CAUSE NO. 2005-532,578 

BRYN DUFFY individually 
SUSANNE MATTS SON DUFFY 
Individually and on the 
behalf of their minor 
Children, GUSTAF DUFFY 
and HENRIK DUFFY 

PLAINTIFFS, 

) IN THE DISTRICT COURT 
) 
) 
) 
) 
) 
) 
) 
) 

103 

7 VS. ) 237TH JUDICIAL DISTRICT 
) OF 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

MARK WILLIAM JOHNSON, 
M.D., SRININVAS PRASAD 
KADIYALA, M.D., PULMONARY 
ASSOCIATES OF LUBBOCK, 
LLP, RODOLFO E. MARTINEZ, 
M.D. and COVENANT 
COVENANT HEALTH SYSTEM 
d/b/a COVENANT MEDICAL 
CENTER 

DEFENDANTS. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) LUBBOCK COUNTY, TEXAS 

******************************************************** 

REPORTER'S CERTIFICATION 
DEPOSITION OF DAVID MUFF, MD 

DECEMBER 17, 2007 

18 I, Amber Appleton Long, Certified Shorthand 

19 Reporter in and for the State of Texas, hereby certify 

20 to the following: 

21 That the witness, DAVID MUFF, MD, was duly 

22 sworn by the officer and that the transcript of the oral 

23 deposition is a true record of the testimony given by 

24 the witnessj 

25 

CATHY SOSEBEE & ASSOCIATES * LUBBOCK, TEXAS * 806.763.0036 

L 
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1 That the deposition transcript was submitted on 

2 December 20, 2007, to the witness or to the attorney for 

3 the witness for examination, signature and returned to 

4 me by Uc;LV1Uitklj It) ( 2{)()8 i 

5 That the amount of time used by each party at 

6 the deposition is as follows: 

7 MR. GIRARDS ..... 1 HOUR:7 MINUTE(S) 

8 MR. HUND ..... 50 MINUTE(S) 

9 That pursuant to information given to the 

10 deposition officer at the time said testimony was taken, 

11 the following includes counsel for all parties of 

12 record: 

13 FOR THE PLAINTIFFS: 

14 MR. JAMES E. GIRARDS 
The Girards Law Firm 

15 10,000 N. Central Expressway, Suite 750 
Dallas, TX 75231 

16 
FOR ROBERT H. POSTERARO, MD, MBI, 

17 and DAVID MUFF, MD: 

18 MR. BENJAMIN H. DAVIDSON, II 
McCleskey, Harriger, Brazill & Graf 

19 Plains Capital Bank Building 
5010 University Avenue 

20 Lubbock, TX 79493 

21 FOR THE DEFENDANT MARK WILLIAM JOHNSON, MD, 
and THE DEFENDANT PULMONARY ASSOCIATES OF LUBBOCK, LLP: 

22 
MR. JIM HUND 

23 Hund & Harriger 
4021 84th Street 

24 Lubbock, TX 79423 

25 

CATHY SOSEBEE & ASSOCIATES * LUBBOCK, TEXAS * 806.763.0036 
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1 FOR THE DEFENDANT COVENANT HEALTH SYSTEM 
d/b/a COVENANT MEDICAL CENTER: 

2 
SENATOR ROBERT L. DUNCAN 

3 Crenshaw, Dupree & Milam 
Wells Fargo Center 

4 1500 Broadway, 8th Floor 
Lubbock, TX 79401 

5 
FOR THE DEFENDANT SRININVAS PRASAD KADIYALA, MD~ 

6 
MR. THOMAS FAERIS 

7 Peterson, Farris, Parker & Pruitt 
600 S. Tyler Street, Suite 1600 

8 Amarillo, TX 79101 

9 FOR THE DEFENDANT RODOLFO E. MARTINEZ, MD: 

10 MR. TOD MAYFIELD 
Mayfield, Crutcher & Sharpee 

11 320 S. Polk, Suite 400 
Amarillo, TX 79101 

12 

13 I further certify that I am neither counsel 

14 for, related to, nor employed by any of the parties or 

15 attorneys in the action in which this proceeding was 

16 taken, and further that I am not financially or 

17 otherwise interested in the outcome of the action. 

18 Further certification requirements pursuant to 

19 Rule 203 of TRCP will be certified to after they have 

20 occurred. 

22 

24 

25 

CATHY SOSEBEE & ASSOCIATES * LUBBOCK, TEXAS * 806.763.0036 
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Certified to by me this 20th day of December, 

_~_Ll ~~ ~ __ _ 
Amoer APpi~~n Long-=---cr=--
Texas CSRNo. 7436 
Expiration Date: 12/31/09 
Cathy Sosebee & Associates 
P. O. Box 86 
Lubbock, TX 79408 
806.763.0036 

CATHY SOSEBEE & ASSOCIATES * LUBBOCK, TEXAS * 806.763.0036 
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1 FURTHER CERTIFICATION UNDER RULE 203 TRCP 

2 The original depositionG;)",as hot returned to 

3 the deposition officer on ~~~~~_~_~_; 
4 If returned, the attached Changes and Signature 

5 page contains any changes and the reasons therefor; 

6 If returned, the original deposition was 

7 delivered to ~[~_~~JC~~~ _________ , Custodial 

8 Attorney; 

9 That $~~2~?.?. __ is the deposi tion officer IS 

10 charges to the Plaintiffs for preparing the original 

11 depositibn transcript and any copies of exhibits; 

12 That the deposition was delivered in accordance 

13 with Rule 203.3, and that a copy of this certificate was 

14 served on all parties shown herein on and filed with the 

15 Clerk. 

16 Certified to by me this day of 

17 ---J;;l~~-I--_' 2008. 

18 

19 

20 A~4t~¥-----
21 

22 

23 

24 

25 

Texas CSR No. 7436 
Expiration Date: 12/31/09 
Cathy Sosebee & Associates 
P. O. Box 86 
Lubbock, TX 79401 
806.763.0036 

CATHY SOSEBEE & ASSOCIATES * LUBBOCK, TEXAS * 806.763.0036 
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CAUSE NO. 2005-532,578 

BRYN DUFFY individually 
SUSANNE MATTSSON DUFFY 
Individually and on the behalftheir minor 
Children, GUSTAF DUFFY and 
HENRIK DUFFY 

Plaintiffs, 

IN THE DISTRICT COURT 

v. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

237TH JUDICIAL DISTRICT OF 

MARK WILLIAM JOHNSON, M.D., § 
SRININV AS PRASAD KADIY ALA, M.D., § 
PULMONARY ASSOCIATES OF § 
LUBBOCK, LLP, RODOLFO E. § 
MARTINEZ, M.D. and COVENANT § 
COVENANT HEALTH SYSTEM d/b/a § 
COVENANT MEDICAL CENTER § 

Defendants. 
§ 
§ LUBBOCK COUNTY, TEXAS 

TO: 

PLAINTIFFS' NOTICE OF INTENTION TO TAKE DEPOSITION OF 
DAVID MUFF, M.D. WITH SUBPOENA DUCES TECUM 

David Muff, M.D. by and through his attorney of record, Benjamin H. Davidson, II, 
MCCLESKY HARRIGER BRAZILL & GRAFF, LLP, Plains Capital Bank Building, 5010 
University Avenue, Lubbock, TX 79493. 

Pursuant to the Texas Rules of Civil Procedure Plaintiffs will take the oral and/or 

Videotaped deposition of David Muff, M.D. (the Deponent) who is hereby noticed to appear for 

deposition and to produce on the date and time, at place specified below, all documents 

described in Exhibit "A" attached hereto: 

DATE TO APPEAR AND PRODUCE DOCUMENTS: December 17,2007 

TIME TO APPEAR AND PRODUCE DOCUMENTS: 3:00 P.M. 

PLACE TO APPEAR AND PRODUCE DOCUNIENTS: 

MCCLESKY HARRIGER BRAZILL & GRAFF, LLP 
Plains Capital Bank Building 
5010 University Avenue 
Lubbock, TX 79493. 
(806) 796-7300 001 

PLAINTIFFS' NOTICE OF INTENTION TO TAKE DEPOSITION OF 
DAVID MUFF, M.D. WITH SUBPOENA DUCES TECUM -Page 1 

DEPOS\T\ON 
EXH\B\T 

/ 
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Said deposition will be taken before Kathy Sosebee, a certified court reporter 806/763-

0036, and will continue from day to day until completed. The deposition may be videotaped. 

You are invited to attend and cross-examine. 

Respectfully Submitted, 

THE GIRARDS LAW FIRM 

10,000 N. Central Expressway 
Suite 750 
Dallas, Texas 75231 
214/346-9529 telephone 
214/346-9532 facsimile 

ATTORNEY FOR PLAINTIFFS 

CERTIFICATE OF SERVICE 

A true and complete copy of the foregoing document was faxed, mailed or served to all 
counsel of record on December 11, 2007. 

J 

PLAINTIFFS' NOTICE OF INTENTION TO TAKE DEPOSITION OF 
DAVID MUFF, M.D. WITH SUBPOENA DUCES TECUM -Page 2 

002 
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EXHIBIT "A" 

1. A copy ofthe witness's medical license wallet card(s) 

2. A complete copy of the witness's curriculum vitae. 

3. A complete copy of any and all correspondence, letters, faxes, notes, emails, telephone 
message pads or slips, and/or any other documents [including attachments] evidencing 
any communication between the witness and any of the persons listed below related in 
any way with Bryn Duffy of the above-styled lawsuit. This request is to include any 
communications that were made directly to the witness as well as communications that 
were sent through any intermediary: 

a. Jim Hund; 

b. Arlene Matthews; 

c. Bob Duncan 

d. Mark Johnson, M.D.; 

e. Srinivas Prasad Kadiyala, M.D.; 

f. Any representative of Pulmonary Associates of Lubbock, LLP; 

g. Rodolfo E. Martinez, M.D.; 

h. Any representative of Covenant Health System d/b/a Covenant Medical Center; 

i. Tod Mayfield; and/or 

J. Thomas Farris. 

4. All x-rays, radiology reports and/or notes regarding any radiology studies related in any 
way to Bryn Duffy. 

PLAINTIFFS' NOTICE OF INTENTION TO TAKE DEPOSITION OF 
DAVID MUFF, M.D. WITH SUBPOENA DUCES TECUM -Page 3 003 
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1 . ' .' . Cov.enc..;"it Medical 'Cel~t.er, Lubbock .... exas lIL7· 1 

1 . . Department of Radiology 1 

·1 I 
·1 . - - - - - - - - - - - - - - - - - - - - - - - - -: - - - - - - - - - - - - - '- - - - - - - - - - - - - - - - - - - - - - ~ - - - - - - - - - - - - - - - I 
f --'atient Name: DUFFY, BRYN J. Medical Record Number: 1003615131 
. .Lecount Number: 000873'6733284 Radiology Film Number: 03'57877 I 
1 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ~ - ~ - - - ~ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 1 

Examination Performed: CHEST SPIRAL CT W/ CONTRAST 1 

Admitting Physician: OWENS, BRUCE Requisti.on: 1514014 I 
Ordering Physician: NARRA,NAGARJUN MISYS #: 03CT30971 I 
Reading Radiologist: MUFF, DAVID Priori ty: STAT 1 

1 

. 1 
- - - ~ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - .- - - - - - - - 1 

1 
: 1 
'1 

CC:. 

C'J;' SCAN OF THE CHEST WITH CONTRAST: 

Clinical history is hemoptysis. 

DEPOSITION 
EXHIBIT 

J-

Images were obtained during intravenous inJection of 118 cc of Optiray 
350.. Great vessels are well opacified. Main pulmona.ry artery appears' 

1 well opacified. Right and left pUlmonary arterial branches demonstrate no 
1 ,evidence 'of intraluminal filling defect to suggest emboli. Images through 
I' the .. lower chest demonstrate no obvious hepatic or adrenal lesions. 
1 Supraclavicular regions appear unremarkable. Thyroid gland does not 
1 appear enlarged. Aorta is well opacified. Prevascular lymph nodes ar.e 
1 noted measuring·5 to 8 rom in diameter. Pretracheal lymph nodes and 
'I minimal lymphadenopathy in the AP window is also noted. 
1 
j( 
1 
1 
1 
I 
1 
I 

;\{tensive alveolar infiltrates are present throughout the upper and lower 
~ungfields with a nodular appearance noted in the upper lung fields. 
There is no evidence of central necrosis. More confluent alveolar 
inf.iitrates in the mid lung fields and lower lung fields are present with 
the greatest consolidation being in the left lower lobe. The trachea and 
major airway appear ·clear. Pleural spaces are clear. 

IMPRESSION: . 
1. NODULAR BILATERAL ALVEOLAR INFILTRATES A~E PRESENT WITH CONSOLIDATED 
APPEARANCE IN THE MID AND LOWER LUNG FIELDS AND MORE NODULAR APPEARANCE IN 
THE UPPER LUNG FIELDS. THERE ARE ASSOCIATED WITH NONSPECIFIC PREVASCULAR 
PRETRACHEAL AND AP WINDOW LYMPH NODES ON THE ORDER OF 5 TO 8 MM IN SIZE. 
NO EVIDENCE OF NECROSIS. DIFFERENTIAL CONSIDERATIONS ARE WIDE AND 
INCLUDING OPPORTUNISTIC INFECTION AND BRONCHOPNEUMONIA. SEPTIC EMBOLI ARE 
THOUGHT TO BE LESS LIKELY DUE TO THE ABSENCE OF NECROSIS AND THE ·MORE 
CONFLUENT APPEARANCE IN THE LOWER LUNG FIELDS. FINDINGS DO NOT HAVE THE 
TYPICAL APPEARANCE OF LYMPHOMA OR NEOPLASM HOWEVER A FEW NONSPECIFIC LYMPH 
NODES ARE NOTED. FINDINGS WERE CALLED TO DR. NARRA IN THE EMERGENCY ROOM 
AT THE COMPLETION OF THE EXAMINATION. NO EVIDENCE OF PULMONARY EMBOLI. 

RAD/95042 
D: 10/11/2003 04:50:38 
T: 10/11/2003 09:07:55 

David S. Muff, M.D. 
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I Patient: DUFFY, BRYN J. I CCU S488-.ol 00087367332:84 1 
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SEP-14-07 16: 20 FROM-Peterson Farris Pruitt Parker 8063722107 

Mr,JimHund 
HUND.& HARRIGER, L.L.l~. 
P. O. Box 54390 
Lubbock, T)( 79453 

Re: Bym DIJff'y 

Dear Mr. Bund: 

Septem~c:r ct, 2007 

T-643 P.121/141 F-402 

At yourrcqucst I have compared Bym Duffy' 0 CT scan of October 20,2003 wlthhis CT scan 
of October 11, 2.003. I was the radiologist who initially reviewed the October II scan and found 
extensive pulmonary in!iltrau:s but no sign of pulmonary t;IDboli. Comparing the two scans I have 
discovered that tbe pulmonary emboli appearing on the October 20 scan were also ptesent on \he 
October 11 scan. They are in the sa:m~ loca\ioDs, I was unable to identify tht;ID when interpreting 
only the October 11 scan because they were obscured. by the infiltrates, 

Ver), truly yours, 

-- .. _ ... ---~------.----.. ~~.--~- ...... -
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